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ROBERT P. TRIPPE, * 


E. N. Cuastaty, plaintiff in error, vs. JAcop Smita et al., 
defendants in error. 


The record or bill of exceptions must disclose the fact that the brief of 
evidence accompanying the motion for a new trial was approved by the 
Court, or agreed upon by the parties or their counsel. (K.) 


New trial. Brief of evidence. Practice in the Supreme 
Court. Before the Supreme Court. January Term, 1873. 


When this case was called a motion was made by counsel 
for defendants to dismiss the writ of error, on the ground that 
there was no evidence of the fact in the record that the brief 
of evidence on the motion for a new trial had been approved — 
by the Court or agreed upon by the parties. Counsel for 
plaintiff in error refusing to make the necessary affidavit, 


*Judge TRIPPE was appointed to succeed Judge MontaomeEry on February 17th, 
1873. He qualified and commenced his judicial duties on the 19th of the same 


month, 
‘Vou. xvi. 81. 473 
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upon a suggestion of a dimunition of the record, the writ of 
error was dismissed. 


GeEorGE D. Rice; J. A. Jervis, for the motion. 


Wier Boyp; H. P. BELL, contra. 


Joun T. Brown, administrator, et al., plaintiffs in error, vs. 
THoMAS THORNTON, defendant in error. 


1. A homestead having been set apart whilst the estate of a creditor of 
the applicant had no legal representative, and executions in favor of 
said estate were, after the appointment of an administrator, levied 
upon the property so set apart, equity will enjoin said executions until 
the case can be fully heard upon its merits, and a final decree ren- 
dered. (R.) 

. As the estate of the creditor had no representative to file objections 
at the time the homestead was set apart, the legal representative may 
attack the judgment allowing the homestead, for fraud, and also may 
show that the applicant was not entitled to it, under the law, as against 
his rights as such representative, and the proper forum to do this is in 
a Court of equity. (R.) 


Injunction. Homestead. Jurisdiction. Before Judge 
Kyieut. Forsyth Superior Court. August Term, 1872. 


For the facts of this case, see the decision. 


H. P. Bet; J. 8. Clements, for plaintiffs in error. 

1st. Creditors may attack a judgment for fraud wherever 
and whenever it interferes with their rights: Code, sec. 3537. 

2d. A judgment only binds parties and privies : Code, sees. 
3519, 3773, 2846 ; 25 Ga. R., 193. 

3d. Defendants in error have an ample remedy at law, and 
equity will not interfere: Code, secs. 3614, 3616 ; 20 Ga. R., 
R., 345; 19 Ibid., 78, 134; 26 Ibid., 167 ; 24 Ibid., 481; 30 
Ibid., 170; Code, sec. 3149. 


Pore & Brown, for defendant. 
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Brown e¢ al. vs. Thornton. 


Warner, Chief Justice. 


On the 11th November, 1868, Thornton made application 
to the Ordinary of Forsyth county for a homestead, as the 
head of a family. Objections having been filed thereto, the 
application was transferred, by consent of parties, for trial, to 
the Superior Court. When the case came on for trial in the 
Superior Court, the objections were withdrawn, and a judg- 
ment was awarded by the Court, allowing the homestead to 
the applicant, which was made the judgment of the Ordinary. 
Afterwards, on the 11th December, 1867, sundry executions 
from a Justice’s Court, in favor of Hutchins against Thorn- 
ton, were levied on the homestead as his property, which was 
claimed by Thornton as the head of a family, as not being 
subject to be sold in satisfaction of the executions levied 
thereon. The sheriff declined to receive and recognize the 
claim, and Thornton filed a bill praying for an injunction to 
restrain the sale of the homestead, which was granted by the 
presiding Judge; whereupon, the defendants excepted. The 
defendants, in their answers to the complainant’s bill, set up 
in the nature of a cross-bill, that the complainant was not en- 
titled to a homestead as the head of a family ; that he had no 
family which he was bound by law to support ; that the Court 
had no jurisdiction to grant him a homestead, and that the 
same had been fraudulently procured. It also appeared that, 
at the time the homestead was granted, the estate of Hutchins, 
the plaintiff in the executions, had no representative who could 
have made objections to the granting of the same. There 
were several affidavits filed, going to show that Thornton was 
not entitled to a homestead as the head of a family, though the 
evidence upon that question was conflicting. Inasmuch as the 
estate of Hutchins had no representative to file objections at the 
time the homestead was set apart, his legal representative may 
now attack the judgment allowing the homestead for fraud, and 
also may show that the applicant was not entitled to it, under 
the law, as against his rights as such legal representative of 
Hutchins’ estate, and the proper furum to do that, under the 





476 SUPREME COURT OF GEORGIA. 


Crane vs. Barry. 


facts of this case, is in a Court of equity. In our judgment, the 
remedy in a Court of law would not be as complete and ade- 
quate as in a Court of equity, either as it regards the rights of 
the complainant or the rights of the defendants. We, therefore, 
find no error in the judgment of the Court below in granting 
the injunction until the case can be fully heard upon its merits, 
and a final decree rendered in the cause. 
Let the judgment of the Court below be affirmed. 


Joun R. CRANE, administrator, plaintiff in error, vs. Pat- 
rIcK Barry, defendant in error. 


1. To entitle an award to be made the judgment of the Court, under sec- 
tions 4166, et seq. of the Code, it should appear that the submission 
was under the sections referred to. A written submission to two arbi- 
trators, in which a third person is named as umpire, (but it does not 
appear by whom chosen,) who takes no part in the award, and is not 
sworn, is at least, prima facie, a common law award, and not entitled 
to be made a judgment of the Conrt. 

2. Even though a judgment be void, the party against whom it exists has 
the right to have it set aside, and thus clear away any cloud that it may 
cast upon his right to alienate his property, so long as it remains of 
record against him. 


Arbitration and award. Umpire. Void judgment. Be- 
fore Judge Davis. Clark Superior Court. February Term, 
1872. 


The matters in controversy between Patrick Barry and 
John R. Crane, as administrator of Ross Crane, deceased, 
were submitted to arbitration by the following instrument: 


“GEORGIA—CiarkK Counry. 

“We, the undersigned, hereby agree and pledge ourselves 
to leave to arbitration all matters of controversy between Pat- 
rick Barry and Ross Crane, deceased ; also, all other business 
transactions between said parties, and to let said arbitrators 
make a final settlement in full of all matters between said 
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parties, and their settlement shall be binding between all par- 
ties interested in and through Patrick Barry and Ross Crane, 
deceased. Henry Beusse selected as arbitrator for Patrick 
Barry, and Jonathan Hampton as arbitrator for J. R. Crane, 
administrator of Ross Crane, deceased. William King, jr., 
umpire. [Signed ] 

“Patrick BARRY, 

“JoHn R. CRANE, 

“Adm’r of Ross Crane.” 


William King, jr., did not serve upon the investigation. 
On September 28th, 1870, the two arbitrators made an award 
in favor of Patrick Barry against John R. Crane, as admin- 
istrator of Ross Crane, deceased, for $202 08. At the Feb- 
ruary term, 1871, of Clark Superior Court, the award was 
entered upon the minutes, and made the judgment of the 
Court. At the August term, 1871, a motion was made by 
the defendant to set aside said judgment, upon the ground 
that the submission was a common law, and not a statutory 
submission, and therefore the award based thereon could not 
be made the judgment of the Court. At the February term, 
1872, the motion was denied, and defendant excepted, and as- 
signs said ruling as error. 


W. L. MircHe., represented by L. E. BLECKLEY, for 
plaintiff in error. 


E. P. Lumpxiy, represented by Jackson & CLARK, for 
defendant. 


Monteomery, Judge. 


At common law an award can only be made the founda- 
tion of an action. Our Code, sections 4166 et seq. alters the 
common law and permits an award to be made the judgment 
of the Court, provided certain things are done by the parties, 
‘and the award is made in the way indicated. But it also per- 
mits the parties, if they prefer it, to pursue the old mode, and 
have their matters of controversy settled by a common law 
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award. It is proper, therefore, that the Court should see 
that both parties intended to submit to a statutory arbitration 
before it permits the award to be made the judgment of the 
Court. In order to do this, no better way occurs to us than 
that it should be made apparent that the details of the statute 
have been complied with, or, if minor details have been omit- 
ted, at least that the intention of the parties was clearly to 
submit to an award under the statute. In the present case 
one of the three arbitrators took no part in the proceedings, 
and was not even sworn. Nor does it appear that he was 
chosen by the two arbitrators selected by the parties. Indeed, 
he is only named as an umpire in the submission which would 
seem to indicate that the parties intended he should take no 
part unless the others disagreed. Further, it is no where sta- 
ted in the submission that the award is to be made the judg- 
ment of the Court. 

In view of the failure to comply with the provisions of the 
statute, and in the absence of any evidence of intention on 
the part of the parties to make the award the judgment of the 
Court, we think that the submission in this case was, at least, 
prima facie, intended to be under the common law, and the 
award should not have been made the judgment of the Court 
without some evidence that the intention of the parties was to 
submit to an arbitration under the statute. 

It is contended that when the award is sought to be made 
the judgment of the Court, the objections should be made as 
pointed out by the Code. This is true where the submission 
is under the statute, but where the submission is at comman 
law the losing party is not bound to take notice at his peril 
that his opponent will move to make the award the judgment 
of the Court. 

2. If the award was a common law one, there was no power 
in the Court by mere order to transform it into a judgment. 
Such order was inoperative and void. The propriety of a de- 
fendant, against whom even a void judgment exists, moving 
to set it aside is too obvious to need elaboration. 

Judgment reversed. 
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Joun B, GRAHAM, plaintiff in error, vs. A. THEIs, defend- 
ant in error. 










1. A parol contract for the sale of land is not brought within the excep- 
tions to section 1940 of the Code, requiring such contracts to be in 
writing, by the vendor’s making out and tendering to the vendee a deed 
to the land, unless the vendee accepts the same. 

2. The part performance provided by section 1941, as making an excep- 
tion, must be a part performance of the contract, and the doing by 
either party of some independent act, not a part of the contract, does 
not become a part performance, because the doer of the act was led so 
to act by his belief that the parol contract would be performed by the 
other party. 

8. A contract that one will not bid at an executor’s or administrator's 

sales is illegal, and the refraining from such bidding in part perform- 

ance of a parol contract for the sale of land, is not such a part per- 
formance as brings the parol contract within the exceptions to the Act 
requiring such contracts to be in writing. 




















Statute of frauds. Part performance. Parol sale of land. 
Illegal contract. Before Judge Knigut. Dawson Superior 
Court. September Term, 1872. 






Adolphus Theis brought complaint against John B. Gra- 
ham on an account for $400 00. The bill of particulars an- 
nexed to the declaration was as follows: 










“John B. Graham, to Adolphus Theis, Dr. 

June 2d, 1868. To one undivided interest in and to gold 
mine on, and lot of number (?) and one undivided interest in 
and to lot of land number seven hundred and nine, in the 
fifth district and first section of Lumpkin county, under a 
verbal contract for the purchase of said land with said Theis, 
which verbal contract has been so far performed by the said 
Theis as would render it a fraud on the part of the said Gra- 
ham to refuse to comply if the Court did not compel a per- 
formance, $400.00.” 

Pending the litigation the plaintiff amended his declara- 
tion as follows, to-wit: 

“Your petitioner shows that he was induced not to bid for 
one-fourth interest of lot of land number seven hundred and 
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nine, fifth section, sold as the property of I. J. Cowl, deceased, 
at administrator’s sale, upon the faith of defendant’s agree- 
ment to pay $400 00 for the fourth interest in said lot owned 
by your petitioner. And your petitioner farther shows that, 
acting upon the faith of the defendant’s promise and agree- 
ment to pay said sam of money to your petitioner for said 
fourth interest in said lot of land, your petitioner executed a 
warranty deed to said defendant to said one-fourth interest 
in said land, and delivered the same to Colonel W. P. Price, 
as the agent of said defendant, which deed your petitioner 
now brings into this Court and tenders to the said defend- 
ant; and your petitioner further shows that he has upon the 
faith of defendant’s contract fully executed and performed 
your petitioner’s part of said contract. And your petitioner 
prays that the said defendant be required and decreed to spe- 
- cifically perform his said contract and agreement, to accept 
the deed brought into Court and tendered to said defendant, 
and that said defendant be decreed to pay to your petitioner 
the said sum of $400 00, with interest thereon.” 

The defendant pleaded the general issue. 

The material portions of the evidence introduced upon the 
trial showed the following facts: W. P. Price was adminis- 
trator upon the estate of Isaac J. Cowl, deceased ; said estate 
owned a one-fourth interest in lot of land number seven hun- 
dred and nine, fifth district, first section of Lumpkin county ; 
on May 3d, 1867, Cowl and plaintiff bought of Martha E. 
Gaddis a one-half interest in said lot, plaintiff taking a sepa- 
rate deed for his one-fourth. After Cowl died, the defendant 
spoke to his administrator several times about purchasing the 
interest of said estate in said lot at private sale ; the defendant 
also spoke about purchasing plaintiff’s interest ; the adminis- 
trator informed him that the interest of the estate in said 
property could only be sold at public outcry, as the statute 
prescribed ; also, that the estate and plaintiff both held under 
Martha E. Gaddis ; defendant informed the administrator that 
he already owned a one-half interest in said lot, and wished 
to buy Cowl’s interest ; also, that his title came though Ice or 
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Isham Gaddis, and if Martha E. Gaddis’ title was from Ice 
Gaddis, he would risk a purchase, in order that he might 
have a controlling interest. In June, 1868, the administrator 
brought the interest of Cowl in said lot to a public sale; he 
refused to put up said property, unless assured that it would 
bring a good price, and had a positive knowledge that it 
would bring something like its true value; the sale was at 
Dahlonega, in Lumpkin county ; the defendant, in the pres- 
ence of several persons, proposed that if the plaintiff would 
take $400 00 for his interest, he would bid as high as that 
amount for Cowl’s interest, provided no one would give 
more than that sum; defendant then authorized the adminis- 
trator to go and see the plaintiff and say to him that defend- 
ant would give $400 00 for his interest, provided he could 
buy Cowl’s interest that day for a like sum; the administra- 
tor made the proposition, as directed, and asked plaintiff if he 
would give more than $400 00 for Cowl’s interest; plaintiff 
said that he could not give that much on that day, and if de- 
fendant would give him $400 00 for his interest, he might 
have it; the administrator stated to plaintiff that if defendant 
was not compelled, at the sale, to give more than $400 00 for 
Cowl’s interest, he would give plaintiff the same amount for 
his interest. The interest of Cowl was put up at public out- 
ery and knocked off to defendant at $400 00; defendant then 
directed the administrator to prepare deeds to the two interests, 
and to have them ready by the following Monday ; the deeds 
were duly executed, and on that day were tendered by the ad- 
ministrator to the defendant, who requested that he might 
have a little time to raise the money. At intervals, he paid 
sums on the Cowl purchase until it was paid for in full; he, 
for a long time, assured Price that he would take the interest 
of Theis, but finally declined, because Theis did not have a 
deed from Ice Gaddis ; Price tendered the deed from Theis to 
defendant ; he declined to receive it ; Price agreed, at any time, 
to furnish him certified copies from the records of the deeds 
constituting the chain of title back of Martha E. Gaddis ; de- 
fendant, several times, informed Price that the reason he did 
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not pay Theis was because all of his money was loaned out ; 
Theis did not bid at the sale of the Cowl interest. 

The jury returned the following verdict, to-wit: “ We, the 
jury, find for the plaintiff $400 00, with interest and costs of _ 
suit, when plaintiff produces original deeds, or certified copies 
thereof, to said defendant.” 

The defendant moved for a new trial upon the following, 
among other grounds, to-wit : 

Ist. Because the verdict is contrary to law, equity and the 
evidence. 

2d. Because the contract set up by the plaintiff is contrary 
to public policy and illegal. 

3d. Because the contract upon which plaintiff seeks to re- 
cover is contrary to the provisions of the statute of frauds. 

The Court overruled the motion, and defendant excepted, 
and assigns error upon each of the aforesaid grounds. 


GerorcE D. Rice; Wier Boyp, for plaintiff in error. 

Ist. Part performance necessary to take case out of the 
statute of frauds: Code, sections 1940, 3130; 6 Ga. R., 590; 
20 Pick. R., 134; 5 Ga. R., 472. 

2d. No damage resulted to plaintiff from the refusal to take 
the title: 12 Ga. R., 52. 

3d. The agreement not to bid at the administrator’s sale 
was illegal: Code, sectiun 2708; 6 John. R., 194; 13 Ibid, 
112; 25 Ga. R., 708; 40 Ga. R., 582. 

4th. The verdict is uncertain and void; 27 Ga. R., 469; 
17 Ibid, 363. 


H. P. Bett, for defendant. 


McCay, Judge. 


The writing and signing of a deed, and the tender of it to 
the grantee, is not a conveyance of the land. Until the deed 
is delivered the instrument is nothing, and so long as the 
grantee refuses to accept there can, be no delivery in fact. 
The facts show at last only an offer to perform. The grantor 












ATLANTA, JANUARY TERM, 1873. 483. 


Brown vs. Crane. 










still has the title; he has done nothing by which he is hurt. 
He is in just as good a situation, as regards the title, as he 
was before he wrote the deed. No fraud has been practiced 
on him, by virtue of which he has put himself in a new position 
by parting with his title, so that to allow the statute of frauds to 
be pleaded he would be defrauded: The authorities establish 
that the part performance which entitles a contractor for the 
sale of lands by parol, to relief, must be a part performance 
of the terms of the contract. The doing of an independent 
thing, even though the act, would not have been done but for 
the contract, is not sufficient: Revised Code, sections 1940, 
3130; Fry on Specific Per., 174; Kerr, on Fraud, 135. The 
basis of the whole doctrine of specific performance, by a Court 
of equity, of parol contracts for the sale of land, is fraud. 
The Court will interfere to prevent fraud, but the rule of part 
performance is confined to part performance of the contract. 
Indeed, the very word performance implies this. Any other 
rule would place the case altogether in the hands of one party. 
If it be contended that the agreement not to bid was a 
part of the contract, then it is met by the objection that the 
agreement was illegal. It amounts to a contract to commit a 
fraud upon the deceased’s estate, by stifling bids at the sale. 
This is contrary to public policy, and is only the more odious 
that it has the executor for one of the parties. Altogether, 
we are clear that this is nothing but a plain effort to enforce 
a parol contract for the sale of lands, with no reason given to 
make it an exception to the statute. 
Judgment reversed. 


























e 
EZEKIEL Browy, plaintiff in error, vs. WILLIAM T. CRANE, 
defendant in error. 





Where ‘‘M’”’ held a tract of land under bond for titles from ‘‘W’’ and 
sold the same to ‘‘C,’’ executing a bond to make a fee simple title so 
soon as he obtained a title from ‘* W,’’ ‘‘C’’ paying the purchase 
money in full, aud ‘B,’’ with a full knowledge of these facts, con- 
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federating with others, by threats, etc., induced ‘‘M’”’ to sell the land 
and to transfer to him ‘‘W’s"’ bond, under which transfer ‘‘ B’’ pro- 
cured a deed from ‘* W”’: 

Held, That a demurrer to a bill filed by “‘C”’ setting up the foregoing 
facts and praying that ‘‘B’’ may be decreed to execute him a title to 
said land, was properly overruled. (R.) 












Equity. Bond for titles. Fraud. Before J udge KNIGHT. 
Towns Superior Court. November Term, 1872. 





For the facts of this case, see the decision. 
Wier Boyp; M. L. Sarru, for plaintiff in error. 


No appearance for defendant. 


WaRNER, Chief Justice. 


The complainant alleges in his bill that, on the 16th day of 
March, 1864, he purchased from one Maulden a certain de- 
seribed tract of land in the county of Towns, and paid him 
therefor the sum of $500 00, and took Maulden’s bond to 
make him a fee simple title to the land so soon as Maulden 
got a title to the land from Wyley, whose bond for title Maul- 
den held. The complainant went into possession of the land, 
planted a portion of it in corn and went to the State of Ten- 
nessee, leaving a negro woman to cultivate it; that in the 
month of December, 1864, the defendant, Brown, confeder- 
ating with one Dilles and others, by threats, ete., induced 
Maulden, who was an old man, to sell the land to him and 
assign to him Wyley’s bond for title; that Brown went into 
the possession of the land, under his purchase from Maulden, 
with a full knowledge that the complainant had purchased 
and paid for the land, as before stated, and procured a deed 
therefor to himself from Wyley, or his legal representatives. 
The prayer of the bill is that Brown may be decreed to exe- 
cute a title to the land to the complainant. The defendant 
demurred to the complainant’s bill for want of equity, which 
was overruled by the Court, and the defendant excepted. In 
our judgment, there was no error in the Court below in over- 
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ruling the demurrer to the complainant’s bill, on the state- 
ment of facts alleged therein. The purchase of the land from 
Maulden by the defendant, in the manner as charged and set 
forth in the complainant’s bill, with full knowledge that the 
complainant had previously purchased and paid for the land, 
was such a transaction as, in equity and good conscience, can- 
not be sanctioned. The view which a Court of equity will 
take of it is to regard the defendant as holding the legal title 
to the land in trust for the benefit of the complainant, who 
had previously purchased and paid for it, and of which fact 
the defendant had full knowledge at the time he purchased 
the land from Maulden and procured the legal title thereto to 
himself. 
Let the judgment of the Court below be affirmed. 


Tuomas H. Brown, administrator, plaintiff in error, vs. 


JAMES D. TuckER, defendant in error. 


1. To subject trust property, at law, to the payment of a debt for which 
it may be liable, the mode pointed out by the Code, section 3301 et seq., 
must be pursued, and the trustee, or, if none, the cestui que trust be 
made a party defendant. 

. Where a trustee, holding realty in trust for the benefit of another, un- 
der a deed which makes no mention of his legal representatives, dies, 
the trust does not devolve upon his representatives so as to make them 
proper parties defendants to a suit, for a debt due by the trust property. 
If such suit be brought, and they permit judgment to go against them, 
the trust property cannot be sold under an execution issued on the 
judgment. 

. One who silently stands by and permits another to purchase his prop- 
erty, without disclosing his title, is not guilty of such a fraud as estops 
him from subsequently setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in favor of a bona fide 
purchaser without notice. 

4. Where a trustee dies and no successor is appointed, and it becomes 
important, in a suit against the cestui que trust, to offer the trust deed 
in evidence, it is not sufficient, if the deed be lost, to show that search 
has been made among the papers of the deceased trustee, and that it 
could not there be found, to let in secondary evidence. The party 
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seeking to introduce the evidence should go further and notify the cestuié 
que trust to produce the deed. 


Complaint for land. Equitable count. Trust. Succession. 
Estoppel. Presence at sale. Secondary evidence. Before 
Judge ANDREWS. Oglethorpe Superior Court. April Ad- 
journed Term, 1872. 


Thomas H. Brown, as administrator upon the estate of John 
S. Fleeman, deceased, brought complaint against James D. 
Tucker for a certain tract of land in the county of Oglethorpe, 
and for the rents and profits of the same from January Ist, 
1869, of the yearly value of $75 00. To the declaration an 
equitable count was attached, containing, substantially, the 
following allegations, to-wit : 

That John S. Fleeman, deceased, was, at the January ad- 
journed term, 1862, of the Superior Court of said county, ap- 
pointed by a decree in equity trustee of Cynthia C. Tucker, as to 
her separate estate, and was by said decree directed to purchase 
for the use of said cestui que trust, subject to the limitations in 
said decree specified, the tract of land whereon said Cynthia 
C. then resided, the same being the tract of land sued for; 
that in pursuance of said decree, said trustee purchased from 
William M. Lane said land for the sum of $1,200 00, and 
took a déed to the same, dated March 12th, 1862, giving his 
note as trustee for the purchase money, bearing even date with 
said deed; that on May 20th, 1863, a payment of $1,000 00 
in Confederate money was made on said note; that the trus- 
tee and the cesiwi que trust both having died, suit was com- 
menced by said Lane for the balance against George W. Cun- 
ningham, as administrator, and Elizabeth O. Fleeman as ad- 
ministratrix of John S. Fleeman, trustee, deceased, and judg- 
ment obtained therefor at the April term, 1866, of the Superior 
Court of said county; that the judgment recovered was for 
the sum of $314 62, principal, and $64 20, interest; that the 
execution based upon said judgment was levied upon said 
land, and the same was sold on the first Tuesday in January, 
1868, and bid off by George W. Cunningham at the sum of 
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$250 00, to whom the sheriff executed a deed; that petitioner 
purchased said land from said Cunningham at and for the 
same price, and received a deed dated March 2d, 1868 ; that the 
defendant, James D. Tucker, was the husband of said Cynthia 
C., and her sole heir-at-law; that he now insists that the sale 
of said land was invalid, and that no legal title passed, be- 
cause of certain alleged defects and irregularties appearing 
upon the face of said judgment; that acting under this im- 
pression, said defendant re-entered upon said tract of land 
without authority of law and ousted petitioner therefrom ; 
that as said land was purchased by said trustee, in pursuance 
of a decree in equity, and was sold to pay the purchase money 
for the same, under the forms of law, at a fair public sale as 
aforesaid, the defendant being present and consenting thereto, 
there exists an equity in favor of the title of your petitioner, 
who holds under the said George W. Cunningham, notwith- 
standing the alleged invalidity of the said judgment and sale 
as aforesaid; that William M. Lane, the vendor of said Jand, 
had in equity a lien on the same for the payment of said note, 
given for the purchase money, and that in justice and equity said 
purchaser, George W. Cunningham, and petitioner, who holds 
under him, should be subrogated to all the rights which the 
said Lane had against said land. 

It appeared, from the evidence, that the decree under which 
John S. Fleeman, as trustee, purchased said land was obtained 
as follows, to-wit: In November, 1860, Cynthia C. Tucker 
filed a bill in Oglethorpe Superior Court against the adminis- 
trators of her father, and also her husband, for what is known 
as the wife’s equity in land, of the value of $6,000 00, and 
personalty of the value of $31,726 80, in possession of said 
administrators, in which complainant had a one-tenth interest ; 
the bill was not answered, and in the month of June, 1862, 
at an adjourned term, the following decree was taken, to-wit: 

“We, the jury, find that the complainant, Cynthia C. 
Tucker, is entitled to one equal tenth part of the entire es- 
tate of her deceased father, Thomas Fleeman, and we decree 
that James P. Fleeman and John 8. Fleeman, administrators 
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of said deceased, do pay said portion or distributive share to 
John 8. Fleeman, trustee for the said Cynthia C. Tucker. 
We appoint the said John 8. Fleeman as trustee, and we ap- 
point the said John 8S. Fleeman for and in behalf of the said 
Cynthia C. Tucker, to receive and hold the said portion or 
share of her father’s estate for the separate use of the said 
Cynthia C. Tucker, during her natural life, and at her death, 
to such child or children and the representatives of such child 
or children as she may leave-at her death, such child or chil- 
dren that may be dead to take per stirpes. We further decree 
that the taxed cost of this proceeding in this Court, and also 
$200 00, the fees of complainant’s counsel, be paid out of said 
funds, that is to say, $100 00 to E. C. Shackleford, and 
$100 00 to Lofton & Smith. And we further require that 
said John S. Fleeman enter into bond and security in double 
the estimated amount of said fund or portion of property, to 
his Excellency, the Governor of this State and his successors 
in office, to be approved by the clerk of this Court, for the 
faithful performance of this trust. And we further decree 
that the ‘said John S, Fleeman, and any future trustee that 
may succeed him, have the power, by and with the consent of 
said Cynthia C. Tucker, to invest any cash funds that may 
come into his hands of the said Cynthia C. Tucker’s in such 
property ‘as they both think best for the interest and support 
of the said Cynthia C. Tucker, and also to sell any property 
that may come iato the said trustee’s hands, by and with the 
like consent of the said Cynthia C., and invest the proceeds of 
the same, both subject to the limitations and restrictions as 
aforesaid. And we further decree that the said trustee purchase 
the tract of land whereon the said complainant now resides, 
for the use of the said Cynthia C., with the liabilities and 
limitations above stated.” 

The declaration in the suit of William M. Lane against the 
administrator and administratrix of John 8S. Fleeman, trus- 
tee, was in the ordinary form of complaint, and neither the 
judgment nor the execution based thereon specified the prop- 
erty out of which the money was to be made. The evidence 
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made substantially the case set forth in the declaration. The 
jury returned a verdict for the plaintiff. The defendant moved 
for a new trial upon the following grounds, to-wit: 

Ist. Because the Court erred in admitting in evidence, the 
defendant objecting, the registry of the deed from William 
M. Lane to John S. Fleeman, the trustee of Cynthia C. 
Tucker, upon a showing by the plaintiff that he had searched 
through the papers of John S, Fleeman, deceased, for the deed 
and could not find the same, the plaintiff stating at the same 
time that he had not inquired of James D. Tucker for the 
missing instrument. F 

2d. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That the undertaking of John S. Fleeman in 
the note that he gave to William M. Lane for the land in 
controversy was not his personal liability, but was the liabil- 
ity of the trust estate, and that such judgment upon the same 
as was given in evidence, bound the trust estate.” 

3d. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That George W. Cunningham and Thomas 
H. Brown, holding under him, were subrogated to the rights 
of William M. Lane, the creditor, for the purchase money 
against the land in controversy.” 

4th. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That at the death of John S. Fleeman, the 
trustee, the trust devolved upon his representatives, and that 
Lane, the creditor, as his debt was for the purchase money, could 
sue these representatives and obtain a judgment, such as that 
given in evidence, which would bind the land in controversy 
even against James D. Tucker; that John S. Fleeman had 
such a title to the premises that if a judgment was obtained 
against his representatives for the purchase money of the land, 
it could sell the land.” 

5th. Because the jury found contrary to the following 
charge of the Court, to-wit: “That if the execution did not 
specify in its body this land to be levied on, it could not be 
lawfully levied on it,” the Court at the same time charging, 


Vou. xLvi1. 82. 
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“that if the defendant was present at the sale and did not ob- 


ject to it, he was bound by the sale.” 
The Court sustained the motion and ordered a new trial. 


The plaintiff excepted, and assigns said ruling as error upon 
each of the aforesaid grounds. 


J.D; Matuews; E. C. SHAKLEFORD; MILEs W. LEwis, 
for plaintiff in error. 


Rerp & Morton, for defendants. 


. MontGoMErRY, Judge. 


In addition to the facts mentioned by the Reporter, the fol- 
lowing is true: Cynthia C. Tucker died in 1862, leaving no 
children or representative of children her surviving ; the deed 
from Lane to John S. Fleeman, as trustee, conveyed to John 
S. Fleeman alone, no mention being made in it of his repre- 
sentatives ; and at the time the judgment was obtained against 


the administrators of Fleeman by Lane, there was no longer 
any necessity for a continuance of the trust, except in so far 
as outstanding debts due by the trust estate may have consti- 
tuted it a subsisting trust for their payment. 

1. Either the land in controversy was, at the time of Lane’s 
suit, trust property, or it was not. If it was not, then Tucker 
owned it by virtue of the deed from Lane to Fleeman, as trus- 
tee for Mrs. Tucker, (Logan vs. Goodall, 42 Georgia, 114,) or 
as the owner, by virtue of the marital right, of his wife’s re- 
versionary interest, after the trust estate had been caryed out 
of her share in her father’s estate. The purposes of the trust 
having ceased to exist by the death of Mrs. Tucker without 
children, this latter was probably the real status of the prop- 
erty, (if Tucker acquired it as heir to his wife, the result would 
be the same,) and Tucker held it divested of any trust except 
that creditors of the trust estate might possibly still treat it as 

:@ subsisting trust in his hands for the payment of their debts. 
And even this may be debatable, except as to Lane’s vendor’s 
lien. But assuming that the trust still existed, for all pur- 
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poses, who was the trustee? Certainly not the administrators 
of the dead trustee. They are neither named in the decree 
creating the trust, nor in the deed. If the trusteeship re- 
mained in the Fleeman line (so to speak) at all, it descended 
to his heirs, and if there was any cestui que trust, it was 
Tucker. Neither Fleeman’s heirs, nor Tucker, were made 
parties to Lane’s suit to recover the balance of the purchase 
money. Here is the first fatal defect in Lane’s judgment, so 
far as it is sought to be maintained as a judgment against the 
trust property. Again, the execution fails to specify the trust 
property. It is, therefore, void, as an execution against that 
property: Wright vs. Watson, 30 Georgia, 648. And yet it 
is a necessary link in the plaintiff’s chain of title. Another 
fatal defect in Lane’s judgment, as against the trust estate, is, 
that the declaration fails to set forth the name of the only 
cestui que trust then living, assuming the trust still to have 
existed. The suit was against the administrators “of John 
S. Fleeman, deceased, trustee for Cynthia C. Tucker,” long 
after the death of Mrs. Tucker. And yet hers is the only 
name mentioned in the declaration as a beneficiary under the 
trust. 

2. Inclining, as we do, to the opinion that the legal title did 
not descend even to the heirs of Fleeman, (Logan vs. Goodall, 
42 Georgia, 115,) we are very sure it did not to his legal ° 
representatives. Hence, as a suit to subject trust property, 
Lane’s action utterly fails to form a necessary link in plain- 
tiff’s title. ‘The chapter of the Code upon this subject is com- 
plied with in no essential particular. It follows that no legal - 
sale of the trust property could take place under Lane’s judg- 
ment. It is said that Lane held the vendor’s lien, and that, 
inasmuch as the plaintiff paid that by his purchase at the sale, 
he is subrogated to Lane’s rights. Concede it, could Lane 
have brought ejectment and recovered on his vendor’s lien ? 
If the plaintiff has Lane’s lien, let him enforce it, as Lane 
must have done. There may possibly be some defense to that 
lien, which, if the proper person were sued, could be success- 
fully set up. 
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3. Section 2915 of the Code we think but an embodiment 
of the law, as it stood before the adoption of the Code. When 
one already has notice, where the necessity of repeating that 
notice to him? Patterson vs. Esterling, 27 Georgia, 205. 

4. Proper diligence required the plantiff to seek the deed 
wanted as evidence in the hands of him who was the legal 
custodian of it, upon the death of the trustee. Tucker should 
have been notified to produce it. 

Judgment affirmed. 


bd 


Mary Howe tt ef al., plaintiffs in error, vs. SiNGLETON G. 
HowWELL et al., defendants in error. 


The Superior Courts may grant new trials in all cases where any mate- 


rial evidence may be illegally admitted to, or withheld from the jury, 
against the demand of the applicant. (R.) 

The admissions of a parent as to the gift of property to his son, made 
after the execution of deeds conveying said property to said son, are 
admissible upon the trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make said deeds, and of 
ignorance of their contents, to show capacity and a knowledge of the 
contents of said instruments, especially where the deeds were prepared 
by the donee, and were alleged to have been fraudulently procured by 
him. (R.) 

Though the evidence as to the admissions of the parent which was ex- 
cluded may be in part cumulative of other evidence which was admit- 
ted, yet where the testimony as to capacity was conflicting, the credi- 

"bility of witnesses was an important element for the consideration of 
the jury, and the defendant having the legal right to prove the facts by 

_ the witnesses which he offered, it was not error in the Court to grant 
a new trial upon the ground that it erred in excluding said proof. (R.) 

Whilst it is true that the declarations or admissions of the donor, after 
the title to the land had passed out of him, going to defeat that title, 
would not be admissible in favor of the complainant against the de- 

_ fendant, still, testimony showing that the donor afterwards expressed 
himself dissatisfied is admissible in rebuttal of the defendant’s evi- 
dence which went to show that the land was conveyed to him to make 
equal with the other children, and as a circumstance to be considered 
by the jury as to the defendant’s influence over his father. (R.) 
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Equity. Newtrial. Undueinfluence. Want of capacity. 
Admissions. Declarations. Cumulative testimony. Before 
Judge Davis. Gwinnett Superior Court. March Adjourn- 
ed Term, 1871. 


Mary Howell, formerly Mary Haney, widow of Evan 
Howell, deceased, Archibald Howell, William M. McAfee 
and his wife, Mary E. McAfee, formerly Mary E. Howell, 
Clark Howell, Jackson Graham, and his wife, Julia Ann 
Graham, formerly Julia Ann Howell, A. T. Abbott, and his 
wife, Savannah Abbott, formerly Savannah Howell, filed 
their bill against Singleton G. Howell, containing substan- 
tially the following material allegations: 

That the complainants, Mary Howell, Archibald Howell, 
Clark Howell, Mary E. McAfee, Julia Ann Graham and Sa- 
vannah Abbott, together with Hampton W. Howell, and the 
defendant, constitute the widow and children of Evan How- 
ell, deceased; that Evan Howell departed this life on Febru- 
ary the 28th, 1868, leaving a will which was duly admitted 
to probate, appointing the defendant and one Samuel J. Winn; 
executors, by which the testator divided all of his personal 
property equally between his said widow and children; that 
on March 23d, 1865, the said Evan Howell executed a deed, 
in consideration of the natural love and affection which he 
bore to said defendant, conveying to him a valuable tract of 
land in the county of Milton, of the value of $4,000 00 ; that 
on June Ist, 1866, for the same consideration, said Evan How- 
ell conveyed to said defendant a tract of land in the county 
of Gwinnett, of the value of $15,000 00; that said Evan How- 
ell, at the time of the execution of the deeds aforesaid, was over 
eighty years of age, of imbecile mind and in his dotage; that 
he had the kindest feelings for all of his children, and when 
away from the influence and control of said defendant, was an 
affectionate husband and a devoted father; that it was his ear- 
nest desire and wish to divide all of his property equally be- 
tween his children and wife; that at the time of the execution 
of the deeds aforesaid he was living near to said defendant, 
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who had acquired complete control over him; that said de- 
fendant by false and fraudulent representations of his own 
poverty and the poverty of his family, and of the wealth of 
complainants, and by fraudulently operating upon the imbecile 
mind of said Evan Howell, induced him to execute the deeds 
aforesaid. 

Complainants charge that should the said deeds be held 
valid, the said Evan Howell instead of dividing his property 
equally among his children and his said wife, as was his earn- 
est desire and wish, will have given to the defendant property 
to the value of $15,000 00 more than will have been received 
from him either by his said wife or by any other of his said 
children; that said deeds were obtained by fraud of the most 
insidious character, practiced upon a confiding and imbecile 
old man upon the verge of the grave; that said Evan Howell, 
when on his death-bed, expressed the earnest desire that his 
property should be divided equally among all of his children ; 
that at the time of the execution of each of the aforesaid 
deeds, said defendant would allow no one to be present except 
the necessary witnesses, and endeavored to keep each transac- 
tion an entire secret; that the said Evan Howell, when pos- 
sessed of the full use of his mental faculties was unable to 
read writing; that the deeds aforesaid were prepared by the 
said deféndant and signed by the said Evan Howell without 
comprehending their contents and legal effect; that for some 
years preceding his death the said Evan Howell, by reason 
of his imbecility, was unable to manage any of his business 
and had turned over all of his papers to said defendant ; that 
defendant dictated..the provisions of the will of said Evan 
Howell, wrote the instrument himself, and had the same in 
his possession at the time of the death of testator. Prayer 
that the Chancellor shall order and decree that the deeds ex- 
ecuted as aforesaid be delivered up to be canceled and that 
said instruments be decreed to be null and void. 

The complainants, pending the litigation, amended their bill 
substantially as follows, to-wit: 

That Hampton W. Howell, although a legatee, and one af 
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the children and heirs-atl-aw of said Evan Howell, deceased, 
and as such equally interested with complainants in the ad- 
ministration of said estate, yet, for reasons best known to 
himself and the said defendant, declines to become a co-com- 
plainant in said bill. Prayer that he be made a party defend- 
ant. 

The defendant, Singleton G. Howell, answered the bill, 
denying every material allegation. The defendant, Hampton 
W. Howell, filed no answer. 

The evidence as to the capacity of Evan Howell was volu- 
minous and conflicting. 

The jury returned a verdict for the complainants, annulling 
and canceling the aforesaid deeds. 

The defendants moved for a new trial, upon the following 
among other grounds, to-wit: 

2d. Because the Court erred in rejecting the will of said 
Evan Howell, deceased, executed on the 9th of April, 1867, 
in which said testator refers to said deeds, and distinctly recites 
the fact that he had theretofore conveyed all his lands to his 
wife and children by deeds. 

4th. Because the Court erred in rejecting the answers of 
Dr. James R. Knox to the sixth direct interrogatory, pro- 
pounded to him in this case, as follows, to-wit: “I have 
heard the said Evan say, after writing the will, (about which 
I have testified,) that he had made a deed to S. G. Howell, 
the defendant, to or for the lands mentioned in said will. 
This was some time during the- year 1866. The said Evan 
said, that his negroes being free, and for other reasons as- 
signed by him, not now recollected, he apprehended that an 
effort would be made to break his will, and that he had made 
the deeds so as to make the gift or bequest to S. G., Howell 
stick.” And in rejecting another part of Dr. J. R. Knox’s 
answers to said interrogatories, as follows: “ His (E. Howell’s) 
mind was also good, in my opinion, at the time I heard him 
speak of having made a deed of gift to S. G. Howell.” And 
in rejecting another part of the answers of said J. R. Knox 
to said interrogatories, as follows: “I know that Evan How- 
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ell told me repeatedly, before his death, that S. G. Howell 
should have the lands about which I have testified.” 

5th. Because the Court erred in rejecting that part of the 
answers of John H. Cook to interrogatories propounded to 
him, in which, reciting a conversation witness had with Evan 
Howell, in the year 1865, witness stated that said Evan How- 
ell distinctly told him that he bad given his lands to bis son.” 

6th. Because the Court erred in rejecting that part of the 
answers of Mary Howell (one of the complainants, and the 
widow of Evan Howell, deceased,) to interrogatories, as fol- 
lows, to-wit: “I heard deeeased say to Mr. Pitman, tax 
collector, that he had deeded away the most of his lands, 
and that Singleton, (meaning the defendant) must pay the 
taxes on them. The defendant paid the taxes on the lands 
deeded to him after the deeds were made.” And in rejecting 
the answer of the said Mary Howell to the seventh interrog- 
atory, as follows: “A short time before the death of Evan 
Howell, my late husband, he expressed a desire to take all the 
deeds and will to Judge Hutchins and get his opinion as to 
whether a flaw could be picked in them. He was very anx- 
ious to know that they (the deeds and will) were all right, and 
wanted them to stand as they were.” He gave asa reason for 
making the last deeds that the first were not stamped: He 
understood his business all the time, and what he wanted to 
do with his property, and expressed himself satisfied with 
what he had done. 

7th. Because the Court erred in refusing to permit the de- 
fendant to prove by Dr. James R. Knox, Mrs. Mary Howell, 
John H. Cook, T. J. Waters, Thomas Pitman, tax collector, 
J. J. McDaniel, tax receiver, and others, that at different times 
and places, after the deeds had been executed, and while he 
was in possession of the lands in controversy, that the said 
Evan Howell had declared repeatedly to, and in the hearing 
of each of them, that he had given said lands to Singleton G. 
Howell, and had made him deeds of conveyance to the same. 

8th. Because the Court erred in refusing to permit the de- 
fendants to prove by Hampton W. Howell and others that af- 
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ter the execution of the deeds, and while said Evan Howell 
was in possession of the lands in controversy, but a short time 
before his death, and during his last illness, (when referring 
to said deeds and disposition of his property thereby made,) 
Evan Howell said, “I know I have done right; some people 
can believe what they want to.” 

9th. Because the Court erred in refusing to permit defend- 
ants to read in evidence to the jury the books of tax returns 
for the years 1862, 1863 and 1864, to show that in those years 
the said Evan Howell had given in the lands described in 
said deeds, both in Gwinnett and Milton counties; and the 
books of tax returns for the years 1866 and 1867, to prove 
that he gave in no lands for those years; the defendants hav- 
ing first proven by the receiver of tax returns for each of said 
years last mentioned, that the said Evan Howell had given 
in his taxes himself in person and in the absence of Singleton 
G. Howell. 

10th. Because the Court erred in permitting the complain- 
ants to prove declarations made by Evan Howell, deceased, 
after he had executed the deeds, they seeking as heirs-at-law 
of said Evan Howell, to set said deeds aside. 

Which motion came on to be heard on the 30th day of May, 
1872, during an adjourned term (being a continuation of the 
March term, 1872,) of said Superior Court. The Court, after 
a careful review of the evidence, sustained said motion and 
granted a new trial in said cause on the grounds aforesaid, and 
counsel for complainants excepted. And the counsel for com- 
plainants, on this twenty-sixth day of June, in the year last 
aforesaid, being within thirty days from the final adjournment 
of said last mentioned term of said Court, tender their bill of 
exceptions, and say: 

Ist. That the Court erred in ‘tiatinay a new trial in said 
cause. 

2d. That the Court erred in sustaining the second ground 
taken in said motion for a new trial, because a copy of said 
will was attached as an exhibit to complainant’s bill of com- 
plaint as a part of the pleadings in the cause, and the effect of — 
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the contents thereof was argued before the jury and consid- 
ered as an admission of record. 

3d. That the Court erred in sustaining said motion for a 
new trial on the grounds aforesaid, because said rejected tes- 
timony is merely cumulative of similar evidence, which was 
admitted and considered by the jury, and if the same had been 
received, it would not or ought not to have changed the ver- 
dict of the jury. 

4th. That the Court erred in auteg the following testi- 
mony of the witnesses, Mrs. Julia A. Graham, Archibald 
Howell and others, offered in evidence by the complainants, 
viz: “That during the last illness of said Evan Howell, he 
expressed himself dissatisfied with the disposition made of his 
property, and requested the defendant, Singleton G. Howell, 
to bring him the will and deeds, that he might make such a 
disposition of his property as would make all his children 
equal, and that said defendant replied, erathoely, “you have 
no property to divide, but some money.” 


CLARKE & Pace; PEEpLEs & Howe x; J. N. GLENN; 
T. M. Peepxies; N. L. Hurcurns, for plaintiffs in error. 


Winw & Srumons; HIttyEr & Brotuer ; J. J. FLoyp, 
for defendants. 


Warner, Chief Justice. 


This was a bill filed by the heirs-at-law of Evan Howell, 
to set aside deeds executed by the said Evan, in his lifetime, 
conveying certain lands described therein to his son, Singleton 
G. Howell, on the alleged ground of the want of sufficient men- 
tal capacity of said Evan Howell to execute the same, and on 
the further ground, that said deeds were procured to be execu- 
ted by undue and improper influence exercised by the said 
Singleton G., over his father at the time the deeds were exe- 
euted. On the trial of the cause the jury found a verdict for 
the complainants. A motion was made fora new trial, which 
the Court below granted; whereupon, the complainants ex- 
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cepted. There was much evidence on both sides as to the 
capacity of Evan Howell. The Court granted the new trial 
on the ground of error in ruling out certain evidence offered 
by the defendant as specified in the record, and the question 
made here is whether the granting of the new trial was such 
an error of judgment as this Court, under the law, should con- 
trol, and set aside. By the 3663d section of the Code it is 
declared, that the Superior Courts may grant new trials in all 
cases when any material evidence may be illegally admitted 
to, or illegally witheld from the jury against the demand of 
the applicant. In our judgment, the evidence specified in 
the second, fourth, fifth, sixth, seventh, eighth and ninth 
grounds of the motion for a new trial, was competent evidence 
to have been submitted to the jury, and the Court below erred 
at the trial in rejecting it. The deeds were proved to have 
been in the hand-writing of the defendant, and the evidence 
offered and rejected went to show that the maker of the deeds 
knew what he had done, and what the deeds contained. The 
issue on the trial was, whether Evan Howell had sufficient 
capacity to execute the deeds and to convey his property, and 
did he know the contents of the deeds? Did he know what 
"he had done in executing them to his son, Singleton? The 
evidence offered was admissible to rebut the allegations of the 
complainants as to his want of capacity, and that he did not 
know the contents of the deeds, the more especially as the 
deeds were written by the defendant, and were alleged to have 
been fraudulently procured by him. But it was urged on the 
argument here that the evidence rejected was merely cumu- 
lative of similar evidence which was admitted, and there- 
fore, the new trial should not have been granted. This is 
undoubtedly true in regard to the will which was rejected—the 
defendant got the benefit of that, but when the evidence of 
capacity was as conflicting as in this case, the eredibility of 
witnesses was an important element for the consideration of 
the jury, and the defendant had the legal right to prove 
the facts by the witnesses which he offered. The testimony of 
some witnesses has more weight with the jury than others 
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who may prove the same facts. Whilst it is true that the 
declarations or admissions of Evan Howell, after the title to 
the land had passed out of him, going to defeat that title would 
not be admissible in evidence in favor of the complainants 
against the defendant, still we think the evidence of Mrs, 
Graham and Archibald Howell, offered by the complainants, 
was admissible in rebuttal of the evidence of the defendant, 
as it had a tendency to show that the defendant exercised some 
influence over his father. If he had sufficient capacity to 
execute the deeds of conveyance, and did execute them freely 
and voluntarily, the fact that he afterwards expressed himself 
dissatisfied, would not be, of itself, a sufficient legal ground 
to set them aside. This evidence could only be received in 
rebuttal of the defendant’s evidence, which went to prove that 
the land was conveyed to him to make him equal with the 
other children, and-as a circumstance to be considered by the 
jury for what it was worth as to the defendant’s influence over 
his father. In our judgment, the granting of the new trial 


in this case by the Court below was not such an error in the 
exercise of its sound discretion as will authorize this Court to 
control or reverse its judgment. 

Let the judgment of the Court below be affirmed. e 


JEsE M. Tuurwonp, plaintiff in error, vs. Joan C. CLARK 
et al., defendants in error. 


1. A complainant may amend his bill after a decision of the Supreme 
Court sustaining a demurrer to it, and before the remittitur is entered 
upon the minutes of the Superior Court; but if the amendment offered 
still fails to make a case which entitles the complainants to relief, it is 
not error in the Superior Court to refuse it, and dismiss the bill. 

2. Ignorance of law, where there is no misplaced confidence, and no 
fraud on the part of the opposite party, will not authorize the inter- 
vention of equity: Code, section 3066. Hence, where parties submit 
the matters in issue hetween them to arbitration, and an award is ren- 
dered and made the judgment of the Court, under the Code, without 
objection on the part of the losing party, a bill will not lie at his in- 
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stance to set aside the judgment, upon the ground that he could have’ 
prevented the award from becoming the judgment of the Court, by 
filing exceptions, but was ignorant of his right to do so. 


Equity practice. Amendment. Ignorance of law. Be- 
fore Judge Knicgut. Lumpkin Superior Court. Septem- 
ber Term, 1872. 


This case will be found reported in 46 Georgia Reports, 97. 
Before the judgment of the Supreme Court sustaining the 
demurrer to the bill was made the judgment of the Superior 
Court, complainant moved to amend his said bill, substan- 
tially, as follows to-wit: 

That at the time the original bill was filed, the submission 
and the testimony which was before the arbitrators upon 
which said award and judgment were predicated, could not 
be found, but have since come to hand, and ftom the informa- 
tion derived from the same, complaifant is now enabled to 
charge that the award and the judgment thereon are illegal 
upon the following grounds, in addition to those set forth in 
the original bill, to-wit: 1st. That at the time the deed and 
bill of sale from complainant to Susan J. Clark were execu- 
ted, defendants, by combining and colluding between them- 
selves to injure and defraud complainant, did seduce him, by 
improper persuations and deceit, to drink spirituous liquors 
until he was drunk, and whilst complainant was in this con- 
dition, defendants, by deception, obtained complainant’s sig- 
nature to the same, without paying one cent; that at the time 
complainant consented to arbitrate the matters in controversy 
between him and said defendants, the defendant, John C. 
Clark, as agent of the defendant, Susan J. Clark, by the same 
seductive means, procured complainant again to become intox- 
icated, and while in this condition complainant entered into 
the necessary agreement. 2d. That at the time said award was 
made the judgment of the Court, complainant had no legal 
counsel and adviser, and was not informed that it was his le- 
gal right to except to the same; that neither complainant nor 
any agent or attorney was present when said award was made 
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the judgment of the Court, and, therefore, complainant did 
not and could not either agree or except to the same, but that 
if complainant had had a correct knowledge of his legal rights, 
he believes he could have prevented the award and the judg- 
ment thereon. 

The proposed amendment contained other allegations, but 
none of them material to an understanding of the decision. 

The Court refused to allow the amendment, and ordered 
the bill dismissed. Whereupon,: complainant excepted, and 
assigns error upon the following grounds, to-wit: 

1st. Because said Court erred in deeiding that the effect of 
the decision of the Supreme Court, in said case, was to dis- 
miss the original bill without any right on the part of com- 
plainant to amend said bill. 

2d. Because said Court erred in refusing to allow said 
amendment. , 


Wier Bovyp, for plaintiff in error. 


R. A. QuILutian, for defendants. 


MontTGOMERY, Judge. 


1. We have several times decided that a complainant may 
amend his bill after a demurrer to it has been sustained by this 
Court, provided the motion to amend be made at or before the 
time that the opposite party moves to enter the remittitur upon 
the minutes, and to make it the judgment of the Court. This, 
however, contemplates that a substantial amendment is offered. 
If the complainant, by his proposed amendment, still fails to 
make a case for equitable interference, the amendment will not 
save the bill. 

2. The single question, then, in this case is, does the pro- 
‘posed amendment make such a case as to entitle the complain- 
ant to equitable relief? Undoubtedly he has had his day in 
Court, and has failed to avail himself of defenses which ex- 
isted then as. now, and were as well known to him at that 
time as when he offered the amendment to his bill, to-wit: 
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that the defendants procured his drunkenness and obtained his 
signature, while in that state, to his deed, bill of sale, contract 
of tenancy and agreement to submit to arbitration; that said 
award is founded on illegal testimony, and is contrary to evi- 
dence and public policy, and awards, among other things, the 
payment of an illegal judgment by complainant, which had, 
before that time, been obtained against him by one of the de- 
fendants. All these objections should have been taken before 
the arbitrators, or upon exceptions to the award, when it was 
proposed to make it the judgment. of the Court. The com- 
plainant was present at the arbitration, and was not only sworn 
to abide by it as final, but was also sworn as a witness. The 
excuse offered for not making the objections at ‘the proper time 
is ignorance of his right to do so. If this excuse is a valid 
one, it would be difficult to say when a judgment is final. As 
to a part of the matter in controversy, there have already been 
two judgments against the complainant, each supposed to be 
final—the original judgment complained of as illegal, and the 
award. Complainant now seeks to reopen that issue for the 
third time. It is not pretended that there was any misplaced 
confidence in the defendants, or that they used any artifice or 
deception, or fraudulent practice, either to induce the mistake 
of law on the part of the complainant in failing to avail him- 
self, at the proper time, of the defenses set forth, or to prevent 
its correction. This being so, a Court of equity cannot inter- 
fere. 


Judgment affirmed. 


Francis P. Cottier, plaintiff in error, vs. BOOKER ADKINS, 
sheriff, defendant in error. 


1, Where the sheriff, in answer to a rule requiring him to show cause why 
he should not pay over to the plaintiff in mortgage fi. fa. the proceeds 
of the sale of the mortgaged property, set up that he had been notified 

- by the Ordinary that said property had been set apart to the defendant 
in ji. fa. as a homestead, and required to pay over said fund to him, 
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the Ordinary, and the sheriff submitted the question to the Court, to 
whom the money should be paid, it was not error to discharge the rule. 
(R.) 

. Where the application for a homestead in the mortgaged property was 
filed on December 14th, 1868, and on the same day the Ordinary passed 
an order allowing the same, under the 7th section of the Homestead 
Act of 1868, no notice of the application having been given by pub- 
lished citation or otherwise, it was error in the Court to order the fund 
to be taken from the mortgage fi. fa. and paid over to the Ordinary 
for the benefit of the homestead, without notice to the plaintiff, and 
without his having an opportunity to contest the right of the applicant 
to the homestead. (R.) 

8. The applicant for a homestead exemption, in all cases under the Con- 
stitution and the provisions of the Act of 1868, should give the notice, 
as required by the 3d section of the Act, as well in applications under 
the 7th section as under any other section. (R.) 


Homestead. Notice. Rule against sheriff. Before Judge 
Anprews. Oglethorpe Superior Court. October Term, 1872. 


For the facts of this case, see the decision. 


R. Toomss ; 8. H. Harpeman, for plaintiff in error. 


J. D. MatrHeEws, for defendant. 
Warner, Chief Justice. 


A rule was obtained against the sheriff of Oglethorpe coun- 
ty, calling upon him to show cause why he should not pay to 
the plaintiff in a mortgage fi. fa. issued on the foreclosure of 
a mortgage of a house and lot in the town of Lexington, the 
money for which the mortgaged property sold. The sheriff 
showed for cause, in writing, that he had sold the property 
for $569 00, and after deducting costs, had in hand $550 00, 
that he had been notified by the Ordinary of said county that 
the mortgaged premises had been set apart as a homestead to 
the defendant as the head of a family, and required him to 
pay the proceeds of said sale over to him, the Ordinary, the 
sheriff attaching to his answer a certified copy of the judg- 
ment and proceedings had before the Ordinary in relation to 
the setting apart the mortgaged premises as a homestead, and 
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submitted to the judgment of the Court whether he should 
pay the money te the plaintiff in the mortgage fi. fa. or to 
the Ordinary. 

The plaintiff in fi. fa. demurred to the answer of the sher- 
iff as being insufficient to excuse him from having the rule 
made absolute against him, which demurrer was overruled by 
the Court, the effect of which was to discharge the rule against 
the sheriff, but the Court went further, and ordered the sher- 
iff by its judgment to pay the money in his hands over to the 
Ordinary as a homestead exemption, whereupon the plaintiff 
in the mortgage fi. fa. excepted. 

We find no error in the judgment of the Court in not 
making the rule absolute against the sheriff, as he was not in 
contempt ef the process of the Court in not paying over the 
money to the plaintiff under the novel and peculiar facts of 
the case. 

It appears from the record that the application for home- 
stead was filed in the Ordinary’s office on the 14th December, 
1868, and on the same day the Ordinary passed an order 
allowing to the defendant the homestead exemption under the 
seventh section of the Homestead Act of 1868, no notice 
having been given of the application, either by published ci- 
tation or otherwise, and the question is, whether the Court 
below erred in ordering the money in Court to be taken from 
the plaintiff in the mortgage fi. fa., and paid over to the Or- 
dinary for the benefit of the homestead without notice to the 
plaintiff, and without his having an opportunity to contest the 
right of the applicant to the homestead. We gre all of the 
opinion that it was error in the Court in ordering the money 
paid over to the Ordinary under the facts of this case. 

The judgment of the Ordinary, allowing the homestead, 
did not conclude the plaintiff in the mortgage fi. fa. from 
contesting the applicant’s right to the homestead exemption, 
upon any legal and proper grounds, when in conflict with his 
legal rights ; he might have shown that the money due on the 
mortgage fi. fa. was for the purchase money of the property, 
or that the applicant was not the head of a family, or that the 

VoL. xivi1. 33. 
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homestead exemption was procured by fraud, and the Court 
should have allowed the plaintiff the opportunity to have 
done any or all of these things before ordering the money 
paid over to the Ordinary to the exclusion of the plaintiff’s 
right to it without a hearing, otherwise the plaintiff would be 
concluded by a judgment to which he was not a party, and 
of which he had no notice. 

Speaking for myself alone, I should hold that the applicant 
for a homestead exemption in all cases under the Constitution 
and the provisions of the Act of 1868, should'give the notice 
as required by the third section of the Act as well in applica- 
tions under the seventh section, as under any other section of 
the Act. It is true that section does not in express terms 
require notice to be given, but it is an application for a home- 
stead exemption under the Constitution, and the only reason 
why the proceeds of the sale of town property are to be ex- 
empted, is because it cannot be divided so as to give a home- 
stead of the value of $2,000 00 in specie, but it is neverthe- 
less a homestead exemption, and there may be as much fraud 
practiced upon creditors in procuring a homestead exemption 
in town property, as in any other species of property, and 
therefore, there is the same reason why notice of the applica- 
tion should be published ; construing the whole Act together 
that, in my judgment, is the proper construction to be given 
to applications for a homestead exemption of town property, 
under the seventh section. It is an application for a home- 
stead exemption under the provisions of the Constitution, and 
the applicant receives the proceeds of the property sold, instead 
of the property itself; that is the only differente between a 
homestead exemption out of town property and other property. 
What good reason can be given why the applicant should not 
give notice to his creditors when he claims a homestead in 
town property as well as in any other property? 

Let the judgment of the Court below be reversed. 
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Netson Tirt, plaintiff in error, vs. Lorenzo D. Goong, 
defendant in error. 


1. When money, which has been raised out of one of the parties litigant 
by execution, is impounded in the hands of the sheriff to abide the final 
decree in a bill filed by defendant in execution, against the plaintiff in 
execution, and a verdict is had directing, among other things, the 
money to be paid to the plaintiff in fi. fa., upon his ‘‘turning over to 
Nelson Tift, the complaixant, all the papers, notes, and executions, 
and all other papers in said cause, on or before the next term of this 
Court, except those notes paid to said Lorenzo D. Goode, the plaintiff 
in fi. fa., on the 23d of April, 1844, and whatever of these notes, exe- 
cutions, and judgments that were obtained op said notes, the said 
Goode shall fail to tnrn over to Tift, the amount being unsatisfied of 
such notes, shall be deducted from the amount of this finding,’’ and 
the plaintiff in fi. fa. permits nearly twenty years to elapse without 
complying with the condition upon the performance of which his right 
to receive the money impounded, depends ; the complainant is entitled 
to an order absolute, requiring the money to be returned to him in the 
absence of any sufficient cause shown to the contrary, in answer fo a 
rule nisi, served upon the counsel of plaintiff in fi. fa.: Provided, he 
will enter into bond with good security, to be judged of by the Court, 
for the payment of the money to the plaintiff in fi. fa., if he should 
come forward within twelve months, and establish his right to the 
fund, under the terms of the verdict, by showing that he did turn over 
the papers as required, or that he offered to do so, and was prevented 
by Tift. 

2. The fact that the verdict finds an amount against the complainant ab- 
solutely, which he has not paid, in addition to the money impounded, 
does not affect his rights, as to the impounded fund. For the amount 
decreed absolutely against him, the plaiutiff in fi, fa. might, at any 
time, have had an execution issued. 


Money rule. Equity. Decree. Execution. Before Judge 
CLARK. Dougherty Superior Court. June Term, 1872. 


This case arose upon a motion made by Nelson Tift, that 
a sum of money collected ont of him, as indorser, on an exe- 
cution in favor of Lorenzo D. Goode vs. Asa Singinfield, 
maker, and Nelson Tift, indorser, and impounded in the hands 
of George W.:Collier, late sheriff of Baker county, be paid 
over to him. 

It appeared that at the June term, 1848, of Baker Superior 
Court, the following order was passed: 
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“ LorENzO D. Goope vs. Asa SINGINFIELD, principal, 
NeEtson Trt, indorser. 


A “ Fi. fa. from Baker Superior Court. 


“Tt appearing to the Court that the sheriff has collected 
the money on the above stated fi. fa., and has the same now 
in his hands, raised out of the indorser, Nelson Tift; it also 
appearing to the Court by the bill of Nelson Tift vs Lorenzo 
D. Goode e¢ al., the amended bill, the supplement thereto, and 
the several answers of the defendants, all now pending in 
Baker Superior Court, that the question is most distinctly 
made whether the said Goode is entitled to have the amount of 
money now in the hands of the sheriff as aforesaid, or whether 
the complainant in said bill is entitled to retain the same, all 
of which is in litigation and to be settled and determined by 
the judgment of the Court in these cases; and it further ap- 
pearing that the said Lorenzo D. Goode lives out of the juris- 
diction of this Court and in the State of Kentucky, and that 
manifest injustice might be done to the defendant, Nelson Tift, 
if this money should be allowed to be paid over before the 
decree in said cause: It is therefore ordered that the counsel 
for said Goode show cause, if they have any, why said amount 
should not be held up in the hands of the sheriff until a final 
decree of this Court, and then to be paid over according to the 
terms of that decree.” 


It was admitted that this rule was made absolute. 

At the April term, 1852, of the Superior Court of said 
county a verdict was rendered in said equity cause being in 
part to the effect that the money in the hands of the sheriff 
should be paid over to Lorenzo D. Goode, upon his “ turning 
over to Nelson Tift (the complainant) all the papers, notes 
and executions, and all other papers in said cause, on or be- 
fore the next term of this Court, except those notes paid to 
said Lorenzo D. Goode, (the plaintiff in fi. fa.) on April 23d, 
1844, and whatever of these notes, executions and judgments 
that were obtained on said notes the said Goode shall fail to 
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turn over to Tift, the amount being unsatisfied of such notes, 
shall be deducted from the amount of this finding,” upon 
which the following decree was rendered: 


“ Netson Tit vs. LORENZO D. Goon: et al. 
“ Bill in Baker Superior Court, and verdict. 

“Whereupon it is ordered, adjudged and decreed by the 
Court, that the defendant, Lorenzo D. Goode, do recover of 
the complainant, out of the goods and chattels, lands and ten- 
ements of the said complainant, the sum of $265 00; also, 
that all the money now in Court, raised on the Asa Singin- 
field note, be paid over to the said defendant whenever he 
shall turn over to Nelson Tift, the complainant, all the fi. fas. 
and notes which the said defendant received of said complain- 
_ant, and which have not already been returned, except the 
five notes on Jesse Reynolds, ......... (?), and which are men- 
tioned in the answer of one of the defendants as never having 
been sued because of the death of A. K. Rugg, amounting in 
all to about the sum of $33 00, and except, also, the notes 
for which the receipt of the 23d of April, 1844, was given 
by Shivers & Bilbo, as mentioned in the answer of complain- 
ant (?); and, also, that the complainant shall pay or cause to 
be paid all the costs that have accrued in the Justice’s Court 
upon the different suits in the name of either Goode or Car- 
penter, and the further sum of $...... for costs in this Court, 
and that the clerk of this Court shall issue a fieri facias in 
accordance with this decree.” 


At the June term, 1859, of Dougherty Superior Court, an 
order was passed requiring Lorenzo D. Goode to show cause 
why the fund in the hands of the executors of George W. 
Collier, late sheriff of Baker county, amounting to $616 00, 
with interest from May 2d, 1845, should not be paid over to 
Nelson Tift, he, the said Goode, having failed to comply with 
the terms of said decree. 

At that term of the Court, William N. Slaughter was ap- 
pointed auditor in said proceeding. Slaughter died without 
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making any report. W. J. Lawton was appointed auditor at 
the June term, 1863, of said Court, but had failed to make a 
report up to the time of the hearing of this rule, to-wit: the 
June term, 1872. 

Lorenzo D. Goode showed for eause why said rule should 
not be made absolute, as follows : 

Ist. That it does not appear that said Goode has failed to 
comply with the terms of said decree, and that Tift was in- 
jured thereby. 

2d. That said decree is uncertain, ambiguous, void and im- 
possible to be performed. 

3d, That by the decree said Goode was charged with all 
such papers as were solvent and collectable or of any value 
whatever, and, after charging him with the same, a balance 
was decreed in his favor. 

4th. That said papers were worthless and totally insolvent, : 
and, being in judgment, a large amount of costs was due 
thereon, which, by the terms of said decree, said Tift was re- 
quired to pay; that, on account of this failure in the said Tift 
to pay said costs, said Goode was unable to obtain possessidn 
of said papers without the expenditure of a large amount of 
money, and was thus relieved from producing them. 

5th. That said Tift has never applied to said Goode for said 
papers, or he would have transferred and released to him all his 
interest in the same, and he now here offers to transfer and 
release to him all such interest. 

Counsel for Tift demurred to this answer. The demurrer 
was overruled by the Court, on the ground that it did not ap- 
pear that said Tift had paid the Justice Court costs due on 
the executions or judgments obtained on the notes directed 
by the decree to be turned over to said Tift. 

The movant excepts to said rulings and assigns the same 
as error. 


R. F. Lyon, for plaintiff in error. 


Vason & Davis, for defendant. 











ATLANTA, JANUARY TERM, 1873. 511 
Hall et al. vs. English. 






MonTaoMERY, Judge. 






The decision in this-case, as pronounced from the bench, 
and which is embodied in the syllabus, together with the facts , 
as reported, leaves little to add. 

The offer of Goode to turn over at this late day papers that 
are now barred by the statute of limitations, which were ca- 
pable of being enforced when he received them, is no compli- 
ance with the condition upon performance of which he would 
have been entitled to the money impounded. 

Let the judgment of the Court below be reversed, with the 
instructions contained in the head-notes. 














JoEL HA ef al., plaintiffs in error, vs. AARON ENGLISH, 
defendant in error. 





1. Where there are conflicting claims to property, and the equities of 
the respective parties necessarily depend upon the facts which may be 
proven on the trial, it is right and proper that the same should be def- 
initely settled by the decree of the Court before the property is sold, so 
that it may bring its full value, and that the purchaser may know what 
he purchases at the sale. (R.) 

2. A Court of equity having obtained jurisdiction of a cause, will retain 
it so as to make a final decree as to the respective rights and equities 
of the parties, and not send them toa Court of law where the remedy 
would not be as adequate and complete. (R.) 

8. A Court of equity and a Court of law having coucurrent jurisdic- 

tion, the Court first taking jurisdiction will retain it. (R.) 























Injunction. Bond for titles. Jurisdiction. Before Judge 
ANDREWws. Warren county. At Chambers. December 19th, 
1872. 


Aaron English filed his bill against Joel Hall and C. C. 
Lowe, sheriff of Warren county, containing, substantially, 


the following allegations: 
That in the year 1860, Hall obtained from Anton Wolfe a 
mortgage on a lot in the town of Warrenton, which was duly 
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recorded ; that the mortgage was foreclosed and the execution 
levied upon said lot, which was duly claimed by the com- 
_ plainant and the sale stopped; that the claim aforesaid was 
based upon the fact that the lot was formerly owned by one 
Thomas J. Roberts, who contracted with said Wolfe to sell 
him the same for a certain price in money; that no convey- 
ance was made, but a bond was executed, conditioned to make 
Wolfe a title when the purchase money was paid; that no 
part of the purchase money was ever paid by Wolfe, and 
after the debt became due, Roberts, by his attorney in fact, 
Josephus Hillman, sold said lot to complainant and made him 
a deed to the same; that complainant is now in possession of 
said property ; that Hall filed his bill against complainant and 
one Sarah Harbuck, tenant in possession, restraining com- 
plainant from asserting his title to said lot, to which bill a 
demurrer and answer were filed ; that the relief prayed for in 
said bill was to set aside said deed to complainant ; that said 
equity cause stood for trial, undisposed of, until the October 
term, 1872, of Warren Superior Court, wher said cause was 
called for trial and the complainant in said bill announced 
ready ; that complainant not being present, and his counsel, 
E. H. Pottle, Esq., not being able to proceed in his absence, 
and without any knowledge of the reason of his absence, 
had his name stricken from the docket; that said cause was 
then disposed of by a decree canceling the deed made to com- 
plainant as aforesaid ; that said deeree was taken without there 
being any pleadings in Court, the same having been lost or 
mislaid, and without the intervention of a jury; that com- 
plainant resides in Washington county, and was, during said 
term of the Court and for some time previous, afflicted in 
mind and body ; that he was confined to his bed, and had no 
capacity to manage or direct any business, or to make any 
preparations for the trial of said cause, and that none of his 
family knew of the condition of said cause ; that the presence 
of complainant was absolutely necessary to his counsel, in the 
conduct of the case, and his testimony important to the de- 
fense ; that complainant waives discovery: Prayer, that said 
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decree may be opened and declared null; that the said cause 
may be reinstated for trial; that said defendants may be en- 
joined from proceeding with said levy and sale. 

The injunction was granted in accordance with the ye 
of complainant’s vill. 

The defendant, Hall, answered the bill, substantially, as 
follows, to-wit: That it is true that Wolfe bought of Rob- 
erts said lot of land and failed to pay for the same, as alleged 
in complainant’s bill; that Wolfe, desiring to improve said 
vacant lot, bought, for that purpose, lumber from defendant 
and mortgaged to him said lot to secure the payment for the 
same; that, Wolfe ran away, but informed defendant, before 
this litigation commenced, that he left his bond for titles in 
his drawer at his place of business, without having assigned 
the same to any one, and that complainant got possession of 
it fraudulently and without his consent ; that, after Wolfe ran 
away, complainant took said bond for titles to the agent of 
Roberts, paid the money due upon it, about $57 50, and in- 
duced said agent to make a title to the land ; that complainant, 
at the time the deed was made had both actual and construc- 
tive notice of the mortgage to defendant. 

After answer filed, a motion was made to dissolve the in- 
junction. After argument had, the Chancellor passed the fol- 
lowing order: 

“Ordered, that the injunction be dissolved so as to allow 
the claim case, mentioned in the pleadings, to be tried, or any 
other case that may be made to try the rights of property in 
said lot, provided that on such trial or trials the decree of 
last Warren Superior Court, mentioned in the pleadings, be 
considered as annulled, and the bill on which it was founded 
dismissed, and that the parties be permitted to proceed as if 
there had been no such bill or decree. 

“Further ordered, that the sale of the lot mentioned in the 
pleadings wesng eajoined until further order may be had in 
the premises.” 

To which order defendants choaphul; and assign the same 
as error. 
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Rosert Toomss, for plaintiffs in error. 


'E. H. Portze, for defendant. 

1st. Allegations in answer not responsive to bill cannot be 
used on motion to dissolve: Code, section 3154; 1 Ga. R., 7; 
9 Ibid, 95; 16 Ibid, 398; 31 Ibid, 304. 

2d. Discretion as to granting or dissolving injunction not 
controlled unless abused: Code, section 3154; 34 Ga. R., 125, 
282; 35 Ibid, 252. 

3d. A Court will not turn English out of possession when 
he could have acquired it by suit: 39 Ga. R., 201; 40 Zbid, 
35; 19 Ibid, 456; 10 Ibid, 117. 


Warner, Chief Justice. 


This was a bill filed by the complainant for a new trial, 
and praying for an injunction. The injunction was granted, 
the defendant answered the bill, and made a motion to dis- 


solve it. The Court overruled the motion to dissolve the in- 
junction, but modified it so as to meet the exigencies of the 
case in the exercise of the discretion vested in it by law. To 
this ruling of the Court the defendant excepted. The com- 
plainant’s absence from the Court, for providential cause, at 
the trial, is conceded, but it is said there is no merit in his 
application for a new trial, and that he has an adequate rem- 
edy at law. It appears, from the record, that Hall obtained 
a mortgage from Wolfe on a lot in the town of Warrenton, 
to secure the payment of a debt due by Wolfe to Hall, which 
had been duly recorded, foreclosed, and execution levied on 
the lot as Wolfe’s property, which was. claimed by English, 
the complainant, as his property. Hall filed a bill to set aside 
English’s deed, under which he claimed title to the lot, and 
which was the foundation of the claim interposed by him to 
prevent the sale of the lot as Wolfe’s property. At the last 
October term of Warren Superior Court the equity cause was 
called, and a decree rendered, setting aside the deed of Eng- 
lish, and directing the same to be canceled. The complainant 
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alleges that he was prevented from attending the Court, by 
providential cause, and thereby prevented from making his 
defense as he otherwise would have done; that Wolfe, Hall’s 
mortgager, had no title to the lot, but simply a bond for titles 
from Roberts, from whom he purchased, conditioned to make 
title when the purchase money was paid; that Wolfe never 
paid any part of the purchase money for the lot; that after 
the purchase money became due, English, the complainant, 
purchased the lot from Roberts, who had the legal title thereto, 
which was conveyed by the deed of Roberts to him, and this 
was the deed which the decree of the Court canceled. It ap- 
pears, from the affidavit of Hillman, who made the deed to 
the lot under a power of attorney from Roberts, to English, 
the complainant, that he, English, produced Roberts’ bond 
to Wolfe without any transfer of the same by Wolfe to him, 
paid Wolfe’s note, and he made a deed for the lot to English; 
that when Wolfe purchased the lot from Roberts, it was a va- 
cant lot; Wolfe built a house on it with lumber purchased 
from Hall, the payment for which the mortgage was given 
by Wolfe to Hall to secure; that English, at the time he took 
the deed knew of Hall’s mortgage to secure the payment for 
the lumber of which the house was built, said that he thought 
' by purchasing the house and lot he could save something, (as 
Wolfe was indebted to him) by paying mortgage claim, and 
original cost for vacant lot. What may be the equities of the 
respective parties to this property must necessarily depend 
upon the facts which may be proved on the trial of the cause, 
and it is right and proper that the same should be definitely 
settled by the decree of the Court before the property is sold, 
so that the property may bring its full value, and that the 
purchaser may know what he purchases at the sale. A Court 
of equity having obtained jurisdiction of the cause, will re- 
tain it so as to make a final decree as to the respective rights 
and equities of the parties, and not turn them round to liti- 
gate, in a Court of law, where the remedy, in our judgment, 
would not be as adequate and complete as in the Court where 
they now are, but conceding that the complainant’s remedy in 
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a Court of law and a Court of equity is concurrent, the Court 
first taking jurisdiction of the case will retain it: Code, sec- 
tion 3041. In view of the facts of this case as disclosed in 
the record there was no error in the judgment of the Court 
in granting the injunction, which will authorize this Court to 
interfere and control that judgment by reversing it. 

Let the judgment of the Court below be affirmed. 


R. H. Crark é al., executors, plaintiffs in error, vs. WIL- 
LIAM H. WHITEHEAD, defendant in error. 


1. In a suit for a breach of warranty of a deed to land, where the plain 
tiff bought, pending an action of ejectment against his vendor for the 
land, the verdict and judgment of recovery against the vendor, in the 
ejectment suit, is evidence to sustain the alleged breach of warranty, 
and a non-suit was-properly refused. 

2. Evidence of the amount paid by plaintiff to his counsel to secure 
titles to the land, admitted to rebut proof that the use of the land was 
more than a full off-set to the interest on the purchase money, was 
properly admitted. 

. A purchaser of land, under bond for titles, who subsequently pays the 
purchase money and takes a deed, may, in a suit for breach of war- 
ranty in the deed, put in evidence the bond for titles, as a part of the . 
history of the transaction, and to show that the defendants (the execu- 
tors of the obligor) were bound to make him a good warranty title. 

. Where a plantation was bought in 1858. under bond for titles, and in 
great part paid for in Confederate money, in 1863, and a deed then 
taken; in a suit by the purchaser against the execators of the vendor 
for breach of warranty, on account of the recovery in ejectment, by a 
third person, of a portion of the plantation, the defendants should 
have been permitted to prove the value of the whole place at the time 
of trial, in order that the jury, in ascertaining the damages, might, 
under the Ordinance of 1865, review the whole transaction and render 
their verdict on prineiples of equity. 

. The breach of the warranty, in this case, not having oceurred before 
1865, in no view can the Relief Act of 1870 be applicable to it, so as 
to require an affidavit of taxes to be filed by the plaintiff. 


Warranty. Eviction. Non-suit. Mesne profits. Evidence. 
Ordinance of 1865. Relief Act of 1870. Before Judge 
CxiarK. Dougherty Superior Court. June Term, 1872. 
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William H. Whitehead brought complaint against Richard 
H. Clark, James M. Mercer and Isaac J. F. Welch, as execu- 
tors of Seth C. Stevens, deceased, for $1,625 00, besides in- 
terest, it being the purchase money paid by the plaintiff to 
said Stevens and to said defendants, as his executors, for lot 
of land number three hundred and ninety-nine, in the eleventh 
district of Baker county, the title to which had failed. By 
an amendment, the plaintiff sued for $5,000 00 damages, al- 
leged to have been sustained by him on account of the failure 
of the defendants to comply with the condition of their testa- 
tor’s bond, by which he obligated himself to make titles to 
several lots and parts of lots of land, including lot number 
three hundred and ninety-nine. The record fails to disclose 
any plea. 

The plaintiff introduced the following evidence : 

Ist. A deed, executed by the defendants on May 6th, 1864, 
conveying to the plaintiff lots of land three hundred and 
ninety-two, three hundred and ninety-three, three hundred 
and ninety-four, three hundred and ninety-nine, and parts of 
lots three hundred and ninety-eight, three hundred and ninety- 
seven, four hundred and five, three hundred and ninety-five, 
and three hundred and ninety-six, in consideration of $9,- 
816 88, in compliance with the terms of a bond for titles, 
made by their testator. 

2d. The will of Seth C. Stevens, appointing the defendants 
his executors. 

3d. A bond for titles, made by Seth C. Stevens and W. W. 
Cheever, on March 25th, 1857, obligating themselves, jointly 
and severally, to convey to plaintiff the land described in the 
above deed, upon the payment of three promissory notes, each 
for the sum of $3,302 54. The land was sold at $6 50 per 
acre. This instrument was objected to by defendants as im- 
material to the issue. The objection was overruled and the 
defendants excepted. 

4th. An exemplification of an action of ejectment com- 
menced against Seth C. Stevens in the year 1854, for lot of 
land three hundred and ninety-nine, in the eleventh district 
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of Baker county, containing two hundred and fifty acres, upon 
which there was a recovery for the plaintiff, and an affirmance 
by the Supreme Court of said judgment on June 29th, 1867. 
The judgment of the Supreme Court was made the judgment 
of the Superior Court of Baker county, on November 18th, 
1867. 

Plaintiff closed. 

The defendants moved for a non-suit, upon the ground that 
there was no evidence of an eviction, the plaintiff, Whitehead, 
not having been made a party defendant to said ejectment énit. 
The motion was overruled and the defendants excepted. 

The defendants introduced the following evidence : 

R. F. Lyon testified, that the plaintiff went into possession 
of lot three hundred and ninety-nine about January Ist, 1858, 
made large clearings, and has occupied said land ever since ; 
that the use and enjoyment of said lot, for the years 1858, 
1859 and 1860, was a fair set-off for the improvements made; 
that the lot was worth $4 00 or $5 00 per acre rent, during 
the war, in Confederate money ; that the use and enjoyment of 
said lot was worth more than the interest on the purchase 
money ; that witness represented the estate of Stevens in the 
ejectment suit, and was the only attorney that appeared in 
the defense ; that I. E. Bower did not appear as counsel for 
the defendants ; that the plaintiff in said suit recovered mesne 
profits, but they were remitted to prevent the defendants from 
obtaining a new trial ; that the land was worth, May 6th, 1864, 
$50 00 per acre, in Confederate money. Seven-thirty Confed- 
erate treasury notes were worth a little less than ordinary Con- 
federate money. 

S. D. Irvin testified, that he was present, on May 6th, 1864, 
when the plaintiff paid to R. H. Clark $9,816 88, in seven- 
thirty Confederate treasury notes; that the value of these 
notes was twenty for one, in good money, at the time of the 
payment; that this payment was made in satisfaction of two 

-notes given by plaintiff to Stevens, when in life, and, there- 
upon, the executors of Stevens made the above described deed. 

James M. Mercer testified, that Stephens died in 1859, and 
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letters testamentary were issued a few days thereafter; that 
there was no litigation between the plaintiff and the execu- 
tors of Stephens to compel them to comply with the bond of 
their testator, but that, on the contrary, on the payment of 
the purchase money they voluntarily executed the deed now 
in Court; that witness knows nothing of the employment of 
I. E. Bower, Esq., by plaintiff as counsel in the ejectment 
suit. 

The plaintiff, in rebuttal, introduced testimony as follows: 

The interrogatories of the plaintiff and J.T. Whitehead: 
Lot three hundred and ninety-nine lies southwest from the 
dwelling house of the plaintiff, and nearly fronting it, and is 
surrounded on three sides by his lands, and on the other side 
by the land of the witness, J. T. Whitehead. This lot is of 
immense value to the plaintiff, because it cuts into his planta- 
tion and is entirely cleared. The value of said lot to the 
plantation in 1866, was $15 00 per acre, and its present im- 
portance to said place is $10 00 per acre. Plaintiff would 
never have purchased said plantation, or any portion thereof, 
had not this lot constituted a part. He paid to Richard H. 
Clark, one of the defendants, $1,625 00 for said lot; one-third 
of said sum was paid in the year 1858, and the other two- 
thirds in 1863. Plaintiff paid to Isaac E. Bower, Esq., in 
1866, $800 00, to secure to him from the executors of Stevens 
a good title to said lot. (The evidence in reference to the fee 
paid to Bower was admitted by the Court over the objection 
of the defendants, whereupon they excepted.) Paid $500 00 
rent for the latter portion of the year 1867, for said lot, that 
being the year the land was lost in the ejectment case. 

L. P. D. Warren testified, that after the recovery in the 
action of ejectment, he, as plaintiff’s counsel, collected from 
the plaintiff $500 00 rent, for lot three hundred and ninety- 
nine, for the year 1867, and that plaintiff delivered to him, 
as counsel for the plaintiff in the ejectment suit, the posses- 
sion of said lot, in accordance with the judgment of the 
Court, and stated that he did so under the advice of R. F. 
Lyon, the attorney of Stevens. 
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The jury returned a verdict for the plaintiff for $1,051 50. 
Whereupon the defendants moved for a new trial upon the 
following grounds: 

Ist. Because the Court erred in refusing to order a non- 
suit at the conclusion of the plaintiff’s testimony. 

2d. Because the Court erred in admitting the evidence as 
to the fee of $800 00, paid by plaintiff to I. E. Bower, Esq., 
in the year 1866. : 

(Note by the Judge: “Allowed to go to the jury, so that 
they could pass upon the question of interest.”) 

3d. Because the Court erred in admitting in evidence the 
bond for titles made by Stevens and Cheever. 

4th. Because the Court erred in refusing to allow the de- 
fendants to prove by S. D. Irvin, Esq., the value of each of 
the lots of the plantation included in said deed at the time of 
the trade, and at the present time, for the purpose of enabling 
the jury to adjust the equities of the parties under the Ordi- 
nance of 1865. 

5th. Because there was no evidence to show that the taxes 
had been paid. 

The motion was overruled, and the defendants excepted 
upon each of the grounds aforesaid. 


Vason & Davis; Wittiam E. Suir, for plaintiffs in 
error. 


Wrieut & WarREN, for defendant. 


MonTGOMERY, Judge. 


1. The motion for the non-suit was based upon the idea 
that no eviction was shown by plaintiff under the judgment 
in ejectment. This point was abandoned on ‘the argument and 
may be dismissed with the remark that it has been settled 
adversely to the’position of plaintiff in error since Leary vs. 
Durham, 4 Georgia, 593. 

2. Would any merchant who had sold an article to a pur- 
chaser and warranted it to be suitable to the purpose for which 
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it was bought, have hesitated, in keeping his account, to allow 
a sum as a credit to the purchaser, which he had paid out for 
work on the article sold, required by a defect which existed 
at the time of sale? If the trade were rescinded, would not 
the purchaser’s account stand credited with the price paid, the 
interest thereon and the sum paid to put the article in proper 
order, and debited with the use of the article for the time he 
had used it? The account, however kept, would embrace 
these elements. 

What is the difference in principle between the case sup- 
posed and the one at bar? Why then was not the evidence 
of the amount paid by plaintiff to get his titles perfected ad- 
missible? 

3. The plaintiff sought by this suit to bind the estate for a 
_ breach of warranty, contained in a deed made by the executors. 
It was important to his recovery in this form of action, cer- 
tainly to show the power of the executors to bind the estate 
by a warranty deed: Code, 2522. The bond of their testator 
not only empowered, but bound them to makea warranty title. 
Hence its relevancy as evidence for the purpose indicated, 
Possibly the will may give this power to the executors, but 
that, though introduced as evidence on the trial, does not ap- 
pear in the record. Further, the declaration contained a count 
for the breach of this very bond. We think the bond was 
properly admitted. 

4, The deed containing the warranty, for the breach of which 
the suit is brought, was executed between the first of June, 
1861, and the first of June, 1865. The deed, with its cove- 
nants, however, was not the whole contract. The whole con- 
tract was the sale of the land on one hand, and the pur- 
chase of it on the other. The suit was for the enforcement ef 
the contract, that is, for the recovery of damages for the breach 
of it; for evidently the language of the Ordinance of 1865 
does not refer alone to suits for specific performance of con- 
tracts entered into within the specified time, if such suits are 
embraced within its provisions at all. But in a suit upon a 
contract, within the provisions of the Ordinance, either party 
VoL. xiv. 34, 
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may give in evidence the consideration or the value thereof 
at any time. What was the consideration of this contract? 
The consideration on the one hand was the money received ; 
on the other, the land transferred. If the deed, the paper 
title, was the only consideration the plaintiff received for his 
money, then he has no standing in Court. He has not lost 
that either by judgment or eviction, nor is he in any danger 
of doing so. The value of the money, as measured by’ gold 
was proven, why not the value of the land? And certainly 
to enable the jury to render a verdict “upon principles of 
equity,” it is necessary that they should be enlightened as to 
all parts of the transaction; Elder vs. Ogletree, executor, 36 
Georgia, 70. 

5. It is unnecessary to add anything to the fifth point deci- 
ded. 

Judgment reversed. — 


Miiui1an H. Wiper, plaintiff in error vs. THE STATE OF 
GEoRGIA, defendant in error. 


Where an indictment charges the defendant with buying up an order on 
the county, he being the county treasurer, for less than its par value, 
either by himself or his agents, directly or indirectly, the offense is 
sufficiently set forth. (R.) 

A county treasurer, being indicted for the offense of buying up an order 
on the county for less than its par value, cannot show in defense that 
the person from whom he purchased did not have a good title to the 
order. (R.) 


Criminal law. Motion inarrest. Before Judge StroziEr. 
Dougherty Superior Court. June Term, 1872. 


For the facts of this case, see the decision. 
Vason & Davis, for plaintiff in error. 


Joun C, RUTHERFORD, Solicitor General, for the State. 
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Warner, Chief Justice. 


The defendant was indicted for a misdemeanor, for a viola- 
tion of the 599th and 600th sections of the Code, as County 
Treasurer of Dougherty county. The indictment charged 
the defendant, as county treasurer, with buying up a certain 
county order, the same being an order upon the county treas- 
urer of said county, which is described and set forth. The 
order is, that the county treasurer pay to Henry Morgan, 
Judge of the Senatorial District Court, the sum of $166 50 
out of any money in his hands, not otherwise appropriated, 
as his salary for the first quarter of the year 1871, as Judge 
aforesaid, and signed by the Ordinary. It is also alleged, 
that the defendant did buy up from one Kemp, said order for 
less than its full par value, (to-wit:) for the sum of $45 00, 
contrary to the laws of the State, ete. After the defendant 
was arraigned, and pleaded not guilty to the indictment, 
he made a motion to quash it, on the ground that no vio- 
lation, of the law was charged against the defendant, and if 
so, that the offense was improperly charged and set forth. 
The motion to quash the indictment was overruled by the 
Court, and in our judgment, properly overruled. After hay- 
ing pleaded not guilty, the defendant could not move to quash 
the indictment upon any ground that would not have been 
good in arrest of judgment. The offense was substantially 
set forth in the language of the Code and was a good indict- 
ment. 

The evidence on the trial was, that Morgan had borrowed 
$20 00 of the defendant, and promised to place in his hands 


the order, as collateral security, but did not do so, and after- f 


wards borrowed $40 00 from Kemp and placed the order = 
his hands as collateral security, with the understanding that 
if he did not pay the $40 00 in ten days, the order was to 
belong to Kemp—the money was not paid within the time, 
and Kemp proposed to sell the order to defendant for $45 00, 
told him in that way he could secure the $20 00 he had loaned 
Morgan; defendant agreed to it, paid Kemp $45 00 and took 
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the order and receipted payment thereof 22d May, 1871. 
The Court charged the jury, in substance, that if they were 
satisfied that the defendant paid for the order a less sum of 
money than it called for upon its face, which is the par value 
thereof, and he was county treasurer at the time, then he is 
guilty, and it made no difference whether he had any county 
funds in his hands at the time or not, he could not thus pur- 
chase it with his own money, that the charge is made out, 
when it is proved that while acting as county treasurer, he 
paid for it less than its par value. We find no error in the 
charge of the Court to the jury. The offense, under the law, 
consists in a county treasurer buying up orders or claims on 
the county for less than their par value, either by himself or 
agents, directly or indirectly, and it is no defense for the de- 
fendant to show that the party from whom he purchased the 
order did not have a good title to it. The verdict was right 
under the law and facts of the case, and we will not disturb it. 
Let the judgment of the Court below be affirmed. 


Gustavus PETeERsoN, plaintiff in error, vs. THE STATE OF 
GEORGIA, defendant in error. 


1. In an indictment for murder, by shooting with a pistol, it is not nec- 
essary to aver that the pistol was loaded with gunpowder and a leaden 
ball, or that the fatal wound was inflicted with a ball. If the indict- 
ment state the offense so plainly that the nature of it may be easily 
understood by the jury, it is sufficient: Code, section 4535. 

2. Where the Court examines a child to test its competency as a witness, 
and pronounces it incompetent, it must be a very flagrant case of error 
to authorize this Court to reverse the judgment. The present is no 
such case, 

3. If the State give in evidence the confessions of the prisoner, he is en- 
titled to prove all that was said by him in the same conversation, but 
not the impressions made upon the mind of the witness testifying to 
the conversation, where such impressions are the mere deductions of 
the witness drawn from the conversation. 

4. The jury cannot, by recommendation, commute the punishment of 
murder from death to imprisonment for life, under section 4257 of the 
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Code, except when the conviction is founded solely on circumstantial 
testimony. 

5. It is not error in a murder case for the Court to charge that ‘‘a rea- 
sonable doubt is such as an upright man might entertain in an honest 
investigation after truth, from the evidence.”’ 

6. The verdict is not contrary to the charge of the Court. 









Criminal law. Indictment. Witness. Confessions. Opin- 
ions. Recommendation to imprisonment for life. Reasona- 
ble doubt. Before Judge Strozier. Dougherty Superior 
Court. June Adjourtied Term, 1872. 











Gustavus Peterson was placed upon trial for the murder of 
John Sims, alleged to have been committed April 2d, 1872. 
The defendant pleaded not guilty. The evidence made the 
following case: 

The defendant was standing on the railroad bed when he 
shot John Sims; the deceased and his wife, a colored woman 
named Alice, were in a house; the defendant’s wife had re- 
cently given birth to a child; defendant called to Alice and 
asked her to bring his child out there; Alice replied she did 
not wish to go out there; the deceased said take his damned 
child out there; Gustavus said, “come out here sir, and tell 
Alice to give me my damned child;” deceased then went to 
the door and said, “come out here, Alice, aud give him his 
damned child;” defendant said “come clear out here, and tell 
Alice to give me my damned child;” deceased went out and 
said it; defendant then said, “John, you are the occasion of 
me and Alice being parted ;” deceased replied, “how am I 
the occasion of it;” defendant said, “you were the cause of it, 
with your damned smartness.” They then commenced curs- 
ing each other, the defendant having somewhat the advantage 
in the war of profanity. Defendant drew a pistol, shot de- 
ceased twice, and then ran towards town as rapidly as possi- 
ble. At the first, shot, deceased fell on his knees, at the sec- 
ond, he came into the lot and asked for help. Alice was de- 
ceased’s wife.* She was living in a new house off from Craw- 


























*The record is strictly followed in this allegation, though the rest of the evidence 
would seem to show that Alice was defendant’s wife. 
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ford Broadnax’s. Deceased was living down by the railroad. 
The defendant confessed that he committed the homicide, al- 
leging, at the same time, that deceased had a knife. 

The jury found the defendant guilty, and recommended 
him to the mercy of the Court. Whereupon the defendant 
moved for a new trial, upon the following grounds, to-wit; 

Ist. Because the Court erred in refusing to quash the in- 
dictment, because it was not alleged therein that the pistol 
was charged with gunpowder and a leaden bullet, and that 
such leaden bullet, or any bullet, struck deceased and pro- 
duced the wound of which he died. 

2d. Because the Court erred in ruling Ellen Benton to be 
a competent witness, she appearing to be a mere child about 
three feet and a half high, and about seven or eight years old, 
said Ellen having, among the answers to questions put to her 
by the Court, stated that if she told a story she would be put 
in jail as a punishment therefor. 

3d. Because the Court erred in excluding the impressions 
of the witness, Kemp, said witness having testified.that the 
impression made on his mind, by the confessions of defend- 
ant was, that the deceased was after him with a knife, and 
that the defendant was justifiable in shooting. 

4th. Because the jury found contrary to the following 
charge: (This charge was merely the reading to the jury the 
different grades of homicide, and the circumstances of justifi- 
cation as found in the Revised Code.) 

5th. Because the Court erred in omitting to charge the jury 
as follows: “The punishment of murder is death, but may be 
commuted to confinement in the penitentiary for life in the 
following cases: By sentence of the presiding Judge, if the 
conviction is founded solely on circumstantial testimony, or, 
if the jury trying the traverse, shall so recommend. In the 
former case, it is disuretionary with the Judge; in the lat- 
ter, it is not.” 

6th. Because the Court erred in the following charge: “ If 
there exists any reasonable doubt from the testimony of de- 
fendant’s guilt, you should give him the benefit of such doubt, 
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A reasonable doubt is such an one as an upright man might 
entertain in an honest investigation after the truth, from the 
evidence.” 

The Court overruled the motion for a new trial, and sen- 
tenced the defendant to be hung. The defendant excepted 
upon each of the aforesaid grounds, and now assigns error 
thereon. 








D. H. Pore; Smrrxa & Jonss, for the plaintiff in error. 


Joun C. RuTHERFORD, Solicitor General, for the State. 









MonTGoMERY, Judge. 


1. Many English Judges have regretted the nice technical 
particularity required by the common law in indictments. 
Fortunately for the preservation of the good order and peace 
of this State, it has for many years only been necessary to 
state the crime “so plainly that the nature of the offense 
charged may be easily understood by the jury :” Code, 4535. 
The indictment charges that the prisoner “ did shoot off and 
discharge said pistol at, in and upon the said John Sims, (the 
person slain,) and upon the left side of the said John Sims 
did inflict one mortal wound, of the breadth of one half inch, 
and depth of six inches, of which mortal wound the said John 
Sims, on, etc., in the county aforesaid, died.” Is not the na- 
ture of the offense so plainly stated as to be easily understood 
by the jury? To ask the question is to answer it. 

2. The Court must, by examination, decide upon the ca- 
pacity of a witness alleged to be incompetent on account of 
childhood: Code, 3803. This is one of those cases that must, 
from its very nature, be confined almost exclusively to the 
Judge of the Superior Court. He has the child before him. 
We can only judge of its capacity from written evidence. In 
this case, we are asked to reverse the Judge’s ruling on this 
point because of the answer, of the child, who is alleged to be 
seven or eight years, to a single question. What the question 
was, the record does not inform us, We are only told that 

























528 SUPREME COURT OF GEORGIA. 
Peterson vs. The State of Georgia. 


“said Ellen, among the answers to questions put to her by the 
Court, said if she told a story she would be put in jail, asa 
punishment therefor.” Is not the statement true? Surely, if 
one commits perjury, that is precisely what would be done 
with him in the first instance, in the absence of bail. Of 
course, so flagrant an abuse of discretion on the part of the 
Court below may be imagined as would justify correction by 
this Court. The present is no such case. 

3. One part of a conversation being given in evidence, the 
opposite party may prove the whole. But to allow the wit- 
ness to state the deductions drawn by him from the conversa- 
tion is at once to trench upon the province of the jury, and 
to transform the witness, pro hac vice, into a juror: Wood- 
ward vs. Gates, 38 Georgia, 205. A witness may infer a pre- 
vious difficulty between parties from their conduct. Informa- 
tion so derived does not make him competent to prove it. An 
examination of Printup vs. Mitchell, 17 Georgia, 561, and of 
Lockett vs. Mims, 27 Georgia, 210, relied on by plaintiff in 
error to support his position on this point, will show that they 
fail to sustain him. The witnesses in both cases testify to 
facts as they saw or heard them. The inference of a witness is 
inadmissible, where that inference is a mere conclusion drawn 
from facts: Martin vs. State, 38 Georgia, 297. In short, what- 
ever language a witness may use, if he is evidently testifying 
to his recollection of facts, as he saw or heard them, the evi- 
dence is admissible: Franklin vs. The Mayor, etc., 12 Georgia, 
260. So, an expert may give his opinion upon a hypothetical 
state of facts, and an ordinary witness may sometimes give his 
opinion as to the existence of an ideal fact—one capable of 
being perceived, but not seen or heard ; as, for instance, the 
affection existing between man and wife, the value of property, 
the sanity of an individual, perhaps, the age of a person, hand- 
writing, ete.* In such cases, the ordinary witness is required 
to state the facts upon which his opinion is founded. But 


*A distinction is to be observed between testifying to an act of writing and testi- 
fying to handwriting. Any witness to an instrument, entirely ignorant of the 
handwriting of the maker, may do the former. Such testimony excludes the idea 
of forgery absolutely. Testimony to the handwriting does not so effectually. 
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when he attempts to deduce a substantive fact (so to call it) 
from what he has seen or heard, he gets beyond the province 
of a witness and enters the domain of a juror. To apply the 
principle to the present case: The fact, if such was the fact, 
that the deceased approached the prisoner, knife in hand, in a 
hostile manner, was a fact of substance, capable of being seen. 
If the prisoner, in the conversation about which the witness 
testified, had said the deceased so approached him, the testi- 
mony would have, of course, been admissible, (that would 
have been a substantive fact heard by the witness,) but the in- 
ference of the witness, that such was the case, is not. See 
Potts vs. House, 6 Georgia, 324. 

4, In Long vs. the State, 38 Georgia, 491, this Court decided 
that “the jury, in a murder case, have no right authorita- 
tively to recommend in lieu of the death penalty imprison- 
ment for life, except when the conviction is founded solely on 
circumstantial evidence.” In this case Ellen Benton testified 
that she saw the prisoner shoot the deceased. Hence, to have 
given section 4257 of the Code in charge to the jury would 
have been charging law not applicable to the case. 

5. The charge of the Court that “a reasonable doubt is 
such an one as an upright man might entertain in an honest in- 
vestigation after truth from the evidence,” is more favorable 
to defendant than perhaps a strictly accurate definition of a 
reasonable doubt might warrant. It leaves the inference open 
to the jury that any doubt, which an upright man might en- 
tertain of the prisoner’s guilt, would justify an acquittal. 

6. We do not think the verdict contrary to the charge of 
the Court. 

Judgment affirmed. 
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OBERHOLSER & KEEFER ef al., plaintiffs in error, vs. D. 
GREENFIELD e¢ al., defendants in error. 


1. As a general rule, a Court of equity will not interfere at the instance of 
a general creditor before judgment, to set aside a conveyance of prop- 
erty alleged to have been made for the purpose of defrauding creditors, 
and to restrain by injunction and the appointment of a receiver the 
farther disposition of the same. (R.) 

2. It would require a very strong case to authorize the Supreme Court to 
control and set aside the judgment of the Chancellor granting or re- 
fusing an injunction. (R.) 


Injunction. Receiver. Before Judge Strozrer. Dough- 
erty county. At Chambers. January 20th, 1873. 


Oberholser & Keefer.and William C. Browning & Com- 
pany in behalf of themselves and all other creditors of Wil- 
liam Russack, filed their bill against D. Greenfield and Julius 
Vossen, containing, substantially, the following allegations, 
to-wit : 

That in September, 1872, they sold to said Russack, a mer- 
chant in the city of Albany, in said county, a lot of merchan- 
dise, the bill of Browning & Company amounting to $754 91, 
for which he gave his note at four months; the bill of Ober- 

*holser & Keefer amounting to $1,454 36, for which he gave 
his note at three months, a complete schedule of which mer- 
chandise is in possession of said Russack, a copy of which 
will be attached as soon as it is in the power-of complainants 
so to do; that Russack purchased goods from other merchants 
to the amount of about $15,000 00; that at the time of the pur- 
chase, said Russack represented that said goods were to be 
retailed by him in the city of Albany; that he was perma- 
nently established, intending to carry on'there a large retail 
trade’; that he had considerable means and would have no 

_ difficulty in meeting all of his payments out of the proceeds 

of his said sales and other means owned by him; that com- 
plainants relying upon these representations extended to him 
the credit as aforesaid; that Russack took said goods and 
placed them in his store in Albany, and commenced to carry 
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on a regular retail trade ; that just before the maturity of said 
notes, for the purpose of defrauding complainants, he made a 
sham and fraudulent conveyance of all of said stock to divers 
persons and fled the country; that about $4,000 00 worth 
of said stock of goods, embracing a large portion of 
the merchandise sold by complainants, was placed in the 
possession of the defendants, Greenfield and Vossen, for no 
consideration whatever ; that if they advanced any money on 
said goods, it was fraudulently done, and no title was thereby 
passed; that said defendants knew that Russack was not a 
wholesale but a retail merchant ; that the stock of goods was 
not paid for, and that his purpose in selling was to avoid the 
payment of his debts; that the defendant, Greenfield, acting 
as his friend, furnished him with money to enable him to run 
away, and to avoid the pursuit of his creditors, and he, the 
said defendant, took possession of said goods, and now holds 
the same, covered up in the name of the defendant, Julius 
Vossen, his brother-in-law and clerk; that the defendant, 
Greenfield, had been engaged for several months past in 
closing out his stock of goods preparatory, as alleged by him, 
to leaving Albany, and had so far succeeded in reducing his 
stock as to have on hand but few articles of much value; that 
said defendant has mixed the same with the goods so illegally 
and fraudulently received by him from said Russack, so that 
complainants are unable to identify precisely the goods sold 
by them, the consequences of which inability should be visited 
upon said defendant, as resulting from his fraudulent con- 
duct ; that said defendants have no visible property that can 
be reached by ordinary process of law, but are journeying 
tradesmen of doubtful solvency, of sharp practices and de- 
ceitful combinations ; that complainants believe they will be 
remediless and will lose their debts unless said stock of goods 
be taken out of the possession of said defendants; that they 
are now engaged in selling the same for just Such sums in cash 
as they can obtain, and they believe that the sums so received 
will be spirited away to said Russack or converted to their 
own use, to the injury of complainants; that complainants 
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waive all discovery. Prayer, that said defendants be decreed 
to be trustees for complainants and the other creditors of Rus- 
sack as to the merchandise received from him; that some fit 
and proper person be appointed receiver to take charge of the 
whole of said stock, and to dispose of the same for cash, with 
which to meet the claims of complainants; that the defend- 
ants be enjoined from paying any money to said Russack, and 
from interfering with the stock of goods, wares and merchan- 
dise hereinbefore stated. 

Complainants subsequently amended their bill, substan- 
tially, as follows, to-wit : 

Complainants charge that said William Russack bought all 
of said goods from complainants and his other creditors in 
New York, with the express purpose and design of commit- 
ting a fraud upon his said creditors by disposing of said goods 
at much less than.their real value, and converting the proceeds 
thereof to his own use ; that said sale was afterwards made by 
said Russack, in pursuance of his said original design, and 
that he received on said sale the sum of $4,000 00, or other 
large sum ; that, immediately after said sale was effected, said 
Russack left clandestinely and secretly for parts unknown, and 
without the jurisdiction of this Court, so that he could not be 
made a party defendant to complainants’ original bill, but he 
has since been brought back by legal process, and complain- 
ants desire to make him a party defendant ; that said Russack 
is insolvent. Prayer, that he may be restrained from paying 
out to any person the money he may have received for the 
stock of goods sold as aforesaid; that the writ of subpoena 
may issue. 

The defendants filed separate answers to the bill, in each of 
which every material allegation was denied ; the purchase of 
the goods by the defendant, Vossen, was admitted, but was 
alleged to have been made for the sum of $4,000 00, paid in 
cash to Russack, and without notice of any of the circum- 
stances under which he obtained said merchandise, and of 
whether it had been paid for or not; all knowledge of the 
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representations alleged to have been made by said Russack to 
complainants and his other creditors, was denied. 

Affidavits were read in support of the bill and answers, un- 
necessary here to be set forth. After argument had, the Chan- 
cellor refused the injunction prayed for, and complainants 
excepted and assign said ruling as error. 


Vason & Davis ; JosEPH ARMSTRONG; WARREN & ELY, 
for plaintiffs in error. 


Suir & Jones, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, praying for an injunction to restrain the defendants. 
from disposing of certain goods, described in the record, and 
for the appointment of a receiver to take charge of the goods. 
On the hearing before the presiding Judge, upon the bill and 
answers of the defendants, and the affidavits contained in the 
record, the injunction was refused ; whereupon, the compldin- 
ants excepted. The complainants sold the goods in contro- 
versy to one Russack, on time, and allege that he fraudulently 
sold and disposed of the same to the defendant, Greenfield, to 
defeat the complainants’ debt, due for the purchase money of 
the goods, the defendant knowing the goods had not been paid 
for, and that the sale of the goods was a mere sham to defeat 
the payment of the complainants’ debt, due them for the goods. 
The answers denied the allegatiuns in the complainants’ bill, 
and the question is, whether, under the facts of the case, as 
disclosed by the bill, answers of the defendants and affidavits, 
this Court should control and reverse the judgment of the 
Court below, in refusing to grant the injunction prayed for. 

In Cubbedge & Hazlehurst vs. Adams, (42 Georgia Reports, 
124,) this Court held and decided that, as a general rule, a 
Court of equity will not interfere at the instance of a general 
creditor before judgment, to set aside a voluntary conveyance 
of property, alleged to have been made for the purpose of de- 
frauding creditors, and restrain, by injunction, the sale of prop- 
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erty held by the debtor under that voluntary conveyance as 
trustee, or in his own right, on the ground of fraud alleged 
in the execution of such voluntary conveyance without notice 
to the creditors, This being the general rule, do the facts dis- 
closed by the record in this case take it out of that general 
rule, and which is the proper tribunal to decide upon the 
facts of the case in an application for an injunction, this Court, 
or the presiding Judge of the Court below? This Court has 
no original jurisdiction to grant, or refuse to grant an injunc- 
tion in an equity cause; the original jurisdiction to grant, or 
to refuse to grant, an injunction, is vested by the Constitution 
and laws of this State in the Superior Courts, or in the sev- 
eral Judges thereof, as regulated by law. The presiding 
Judge in the Court below, in deciding upon the facts of the 
case disclosed by the record, in the exercise of his sound dis- 
cretion, refused the injunction prayed for, and it would re- 
quire a very strong case indeed, to authorize this Court to 
control and set aside the judgment of the Court below upon 
the-facts. In the judgment of the Court below, the facts in 
this case did not take it out of the general rule which forbids 
a Court of equity to interfere at the instance of a general 
creditor before judgment, and grant the injunction prayed 
for, and we find no error in the exercise of the sound discre- 
tion of the Court, in refusing the injunction, which would 
authorize this Court to control it. 
Let the judgment of the Court below be affirmed. 


JacoB Brount, plaintiff in error, vs. James M. Costen 
et al., defendants in error. 


(Montcowery, Judge, was providentially prevented from presiding in this case.) 


Where a bill was filed to engraft upon an absolute deed a secret trust, 
and the defendant set up that the original transaction was a scheme to 
defraud the creditors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent of the parties was 
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to defraud the creditors, as claimed, the Court would not interfere be- 
tween parties engaged in an illegal act, charged the law as requested 
but added, that it must appear that some particular creditors were in- 
tended to be defrauded, and that some particular creditors were in fact 
defrauded ; 

Held, That this qualifieation was error, and the Judge should have 
charged as-asked, without qualification. 


Debtor and creditor. Fraud. Before Judge SrrozrEr. 
Decatur Superior Court. October Adjourned Term, 1871. 


James M. Costen, in right of his wife, Elizabeth A. Cos- 
ten, and Mahala H. Wilder, as the next friend of James G. 
Blount, a minor, filed their bill against Jacob Blount, con- 
taining, substantially, the following allegations: 

That on April 5th, 1864, the said Elizabeth A. and James 
G. Blount, now deceased, were married, and on July 23d, 
1865, had born to them the aforesaid minor; that the said — 
James G. Blount was seized and possessed of a house and lot 
in the city of Bainbridge, of the value of $1,500 00; that on 
the ... day of , said house and lot were levied on, under 
an execution against the said James G. Blount, and afterwards 
sold ; that said Blount procured a friend, Allen J. Swicord, to 
bid off said property for him for the sum of $250 00; that 
said Swicord held said property for the said James G. Blount 
until informed by the said James G. that he had given to the 
defendant the money with which to purchase said land for 
him; that the said James G. had given the money to the de- 
fendant with which to purchase said house and lot, under the 
distinct understanding that the defendant would buy said 
property for the said James G., or his use; that complainants 
are informed and believe that the defendant refunded the 
$250 00 to the said .Swicord and took a transfer of the deed 
made to said Swicord to himself, instead of to the said James 
G. Blount; that the said James G. died on April 1st, 1865, 
leaving the said Elizabeth A. and the said James G., minor, 
his only heirs-at-law ; that the said James G. Blount, deceased, 
used said house and lot as his property, and died seized and 
possessed ; that the said defendant, on the ... day of June, 
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1865, by pretending that he had paid the purchase money for 
the transfer of the deed to said property to himself, and by 
fraud and circumvention, obtained the possession of said house 
and lot, and has ever since refused to deliver possession to 
complainants, or to account to them, in any manner, for the 
same; that since the defendant has been in possession, he has 
received the sum of $750 00 as the rents and profits of said 
property. Complainants waive discovery. Prayer, that said 
defendant be decreed to convey said property to complainants, 
and to account to them for the rents and profits; that if said 
defendant has sold said property to an innocent purchaser, that 
he may be required to account to complainants for the rents, 
_issues and profits of the same up to the time of such sale, and 
that damages, by way of compensation, may be sever for 
the corpus of said property so sold. 

The defendant, in his answer, admits that the house and lot 
was sold under execution, as charged, and bid off by Allen J. 
Swicord, but denies that it was purchased for the said James 
G. Blount ; that if there was any secret arrangement or under- 
standing between Blount and Swicord, the same was unknown 
to defendant ; denies, positively, that the said James G. and 
his family, by defendant’s permission, did live and reside upon 
said land to the time of his death ; denies that the said James 
G. claimed said property as his own, and that he died seized 
and possessed of the same; denies all fraud and circumven- 
tion; admits that since defendant purchased said property 
from Swicord, he has exercised ownership over the same, and 
has received rents and profits amounting to $200 00. The 
answer further alleges that, before the filing of complainants’ 
bill, defendant sold and conveyed said property, for a valuable 
consideration, to one William R. Mims; also, that before the 
filing of the bill, the matters in dispute had been referred to 
arbitration and settled by an award in favor of defendant. 

The only evidence material to an understanding of the case 
was to the effect that the reason why James G. Blount desired 
Swicord to bid off the house and lot for him, was because he 
could not hold the land in his own name, as there were out- 
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standing executions against him, and Swicord agreed to hold 
said property, in order to protect it from said debts, which 
facts were communicated to the defendant at the time of the 
transfer of the deed. 

The jury returned a verdict for the complainants for the 
sum of $775 00; whereupon, the defendant moved for a new 
trial, because the Court erred in making the qualification con- 
tained within ( ) to the following request to charge: “That if 
Allen Swicord entered into an agreement with James Blount, 
that Swicord should bid off the property at sheriff’s sale and 
hold it for him, James Blount, under a promise and agree- 
ment, for the purpose of delaying or hindering his creditors, 
and Swicord purchased it for that purpose, and Jacob Blount, 
with a full knowledge of all the facts, and at the request of 
James Blount, took the title from Swicord for the same pur- 
pose of hindering and delaying creditors, and these facts ap- 
pear from the proof made by. complainants, then James Blount, 
if in life, could not recover, nor can his heirs-at-law recover,” 
(“ provided, Jacob Blount has alleged some particular creditor 
or creditors who were intended to be defrauded, and who were 
defrauded, and, provided further, that the said Jacob Blount 
has shown clearly that these particular creditor or creditors 
were defrauded.”’) 

The motion for a new trial was overruled and defendant 
excepted, and now assigns said ruling as error. 


FLEMMING & RUTHERFORD, for plaintiff in error. 


D. McGr11, represented by B. B. Bower, for defendants. 


McCay, Judge. 


We think there was error in the charge of the Court, and 
there being a good deal of evidence on both sides, that the 
error is of such a character as it is very probable it may have 
had much influence on the verdict. We know of no author- 
ity for the distinction drawn by the Judge. It is sufficient to 
make the act illegal if the proof show the intent was to de- 


Vou. xiv. 35. 
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fraud creditors. Nor is it necessary that any particular credi- 
tor should be mentioned by name; nor does the law require 
that the fraud shall have been successful. The point of the 
refusal of the Court to interfere, is the intent of both parties 
to commit a fraud. If in such an undertaking the parties 
leave the matter in such a condition as that one or the other 
must appeal to the Courts to get his interest in the corrupt 
bargain, the Courts will not heed him. True, it must appear 
there were creditors; that is necessary to make the intent pos- 
sible, or that it was expected there would be creditors. 

In either case, if the intent was to defraud them, the Court 
would not aid either party to get the fruits of the villany. 
But it is wholly immaterial who the creditors were, and who 
it was expected they would be. They are not parties to the 
present contest, and their rights are not now on trial. 

Were these parties at the making of the deed engaged in 
an illegal act? Were they scheming to defraud the creditors 
or expected creditors of the maker of the deed? If so, they 
. come within the rule. The Courts will aid neither of them, 
The names of the creditors and the success of the fraud are 
facts it may be well to use in coming to the conclusion as to 
the intent, but if that is made clear the detail of the debts 
and the success of the fraud are not material, 

Judgment reversed. 


Rust & Jounnstov, plaintiffs in error, vs. SHACKLEFORD & 
Company, defendants in error. 


(Montgomery, Judge, was providentially prevented from presiding in this case.) 


1. A juror, who is a cousin of one of the defendants, is incompetent to 
sit on the trial of the cause. (R.) 

2. One of the plaintiffs having been examined, may, nevertheless, be 
reintroduced in rebuttal of defendant’s testimony. (R.) 


Juror. Evidence. Before Judge CLtarx. Dougherty Su- 
perior Court. June Term, 1872. 
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For the facts of this case, see the decision. 
Lyon & Irvin; R. N. Ety, for plaintiffs in error. 
Vason & Davis, for defendants. 


WARNER, Chief Justice. 


The plaintiffs brought an action against the defendants to 
recover the price of eleven bales of cotton, which the plain- 
tiffs alleged the defendants had purchased of them. On the 
trial of the case, the jury found a verdict for the defendants. 
A motion was made for a new trial, on the ground that one of 
the jurors was a cousin of one of the defendants, which fact 
was not known to the plaintiffs until after the trial, and be- 
cause the Court erred in rejecting the evidence of Johnson, 
one of the plaintiffs, in rebuttal of the defendants’ evidence, 
the witness having been examined in his own behalf when the 
plaintiffs’ side of the case was submitted to the jury. The 
Court overruled the motion for a new trial and the defendants 
excepted. When the plaintiff was first examined, he proved 
the sale of the cotton to the defendants, and said the money 
for the cotton was to be paid when Turner returned from Say- 
annah, who was expected in a day or two after the sale was 
made to Shackleford, the other partner. The return of Tur- 
ner from Savannah related to the time when the payment for 
the cotton was to be made, and not to any conditional contract 
for the sale of the cotton. Shackleford, one of the defendants, 
testified that the contract for the purchase of the cotton was a 
conditional contract, depending on the fact of Turner, his co- 
partner, bringing the money from Savannah to pay for it. 
The plaintiffs’ counsel then proposed to recall Johnson and to 
prove by him, in rebuttal of the defendants’ evidence, that the 
sale of the cotton was not a conditional sale, but an absolute 
and unqualified sale. This evidence the Court rejected, on 
the ground that the witness had already been examined in re- 
lation to that question. In our judgment, the Court erred in 
rejecting the evidence of Johnson, in rebuttal of the defend- 
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ants’ evidence, as to the conditional sale of the cotton. The 
juror being a cousin of one of the defendants, was an incom- 
petent juror to sit on the trial of the case. As the charge of 
the Court, in relation to the statute of frauds, was not ex- 
cepted to nor set forth in the record, we express no opinion 


on that question. 
Let the judgment of the Court below be reversed. 


RicHarp Rog, casual ejector, and THomas H. WILLING- 
HAM et al., tenants in possession, plaintiffs in error, vs. 
JoHN Dog, ex dem., CRAwFoRD W. Lone ef al., execu- 
tors, defendants in error. 


(Montgomery, Judge, was providentially prevented from presiding in this case.) 


1. By the common law,.and by the laws of this State, previous to 1822, 
a judgment, upon which no action of any kind was taken for twenty 
years, was presumed to be satisfied. 

2. When, in an action of ejectment, a third person goes into possession 
after the commencement of the suit, and such third person is made a 
party defendant, the date of the commencement of the original suit is 
te be taken as the date of the commencement of the suit against such 
new party. 

8. A defendant in ejectment who has, in good faith, claimed title to the 
premises, may set-off against the rents, not only his own improve- 
ments, but he may claim, also, the value of the improvements of those 
under whom he claims, with warranty, in so far as said improvements 
exceed in value the rents for which said warrantors were liable. 

4. The bona fide tenant in possession, in ejectment,-can set off his im- 
provements at their true value to the land, and he is not limited to 
their actual cost. 


Kjectment. Judgment. Party. Improvements. Set-off. 
Before Judge HarreLL. Baker Superior Court. Novem- 
ber Term, 1872. é 


Crawford W. Long, Giles Mitchell and Henry R. Long, as 
executors upon the estate of James Long, deceased, brought 
ejectment against R. A. Dykes for the recovery of lot of land 
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number three hundred and twenty-seven, in the eighth district 
of the county of Baker. The declaration contained a de- 
mise from Aquilla Byford. It was filed in the clerk’s office 
on April 25th, 1862, and served on the defendant on May 
5th, of the same year. The record discloses that W. J. Wil- 
lingham was served with a copy of the declaration on April 
22d, 1867, and Thomas H. Willingham on April 3d, 1869. 
No formal order appears, making them parties. 

The plaintiffs introduced the following evidence : 

Ist. Copy plat and grant from the State of Georgia to 
Aquilla Byford, covering the premises in dispute. 

2d. Original execution in favor of James Long against 
Aquilla Byford, for $304 69, recovered in the Superior Court 
of Madison county on September 19th, 1821. Execution 
dated October 11th, 1821. Entry of levy on the premises in 
dispute on April 26th, 1848, and of the sale of said property 
for $14 00, on June Gth, 1848, 

3d. Sheriff’s deed to James Long, made in accordance with 
the provisions of the above mentioned sale, covering the prop- 
erty in controversy, on the ... day of 

4th. Certified copy of letters testamentary to plaintiffs, as 
the executors of James Long, deceased, and the admission of 
defendants that plaintiffs were such executors and had the 
right to sue. 

Thomas H. Adams, sworn: Thomas Willingham took pos- 
session of the lot in dispute in the year 1860; about one-half 
the lot was then in cultivation ; he bought the place from W. 
J. Lawton; the half lot cleared was fresh land; next year, 
1861, the balance of the lot was deadened, and was planted — 
partly in corn and peas; R. A. Dykes was in possession. of 
the lot as overseer of Thomas Willingham, and so remained 
until after the year 1866, when W. J. Willingham went into 
possession ; R. A. Dykes was overseeing in 1862; Thomas 
Willingham took possession after W. J. Willingham left, in 
the fall of 1867 ; the whole of the lot was in cultivation from 
1861 up to the time of the trial ; it was worth $1 00 per acre 
rent, from the year 1860 to the present time, taking the years 
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of the war into consideration; it was worth $1 50 to $2 00 
per acre rent, from 1867 to the present time; it was worth 
$5 00 per acre to clear and put the land in cultivation; the 
lot is worth less cleared than in the forest ; there is very little 
heart timber on the lot ; the land in the forest would be worth 
$7 00 per acre ; in its present state it is not worth over $3 00 
or $4 00 per acre; the widow Clifton had possession of part 
of the lot before W. J. Lawton got it; she had three or four — 
acres fenced in as a cattle pen ; this, in the year 1860, appeared 
to have been cleared three or four years ; the lot has not been 
cultivated all the time ; it was not cultivated this year. 

The defendants introduced the following evidence : 

Ist. Certified copy of deed made by James J. Mayo and 
Mary Clifton, administrators of William Clifton, deceased, 
dated April 4th, 1859, conveying half the premises in diapate 
to W. J. Lawton. 

2d. Copy of deed made by James Scarbrough, dated, March 
22d, 1859, to W. J. Lawton, conveying one-half the lot in 
controversy. 

3d. Deed made by John Wilkes, of the county of Jasper, 
to Uriah Williams, dated May 31st, 1830, conveying the 
premises in dispute. 

4th. Deed made by Uriah Williams, of the county of New- 
ton, to Seymour R. Bonner, dated May 9th, 1856, for the 
premises in dispute. 

5th. Deed made by Alexander J. Robinson, administrator 
upon the estate of Seymour R. Bonner, deceased, of the county 
of Muscogee, to Benjamin O. Keaton, dated February 9th, 
1859, for the premises in dispute. 

6th. Deed made by Benjamin O. Keaton, dated June 22d, 
1859, to J. J. Mayo, for the lot in controversy. 

7th. Deed made by J. J. Mayo, dated June 24th, 1859, to 
W. J. Lawton, for the premises in dispute. 

8th. Deed made by W. J. Lawton, of Dougherty county, 
dated June 18th, 1859, to Thomas Willingham, for sae lot in 
controversy. 


9th. Deed made by W. J. Willingham, dated December 

















ATLANTA, JANUARY TERM, 1873. 543 
Willingham e¢ al. vs. Long et al. 


11th, 1867, to Thomas H. Willingham, conveying the prem- 
ises in dispute. , 

Charles J. Malone, sworn: It was worth the sum of $5 00 
per acre to clear and put fresh land into a state of cultivation ; 
owing to the state of labor now available in this country, the 
land in question, in its present state, is worth more than in a 
forest state, but to own only one lot, it would be worth more 
to have only one half of it cleared and the other half wood- 
land ; does not know this particular lot, but has seen the plan- 


prakasion Fleming testified, substantially, as the preceding 
witness, with the qualification, “that to own only an isolated 
lot of land, the lot would be more valuable in a forest state 
than cleared.” 

The jury returned a verdict for the plaintiffs for the prem- 
ises in dispute, and $1,000 00 for mesne profits against W. J. 
Willingham, and $1,500 00 against Thomas H. Willingham. 

The defendants moved for a new trial, upon the following 
grounds, to-wit : 

Ist. Because the verdict was excessive, and contrary to the 
law and the evidence. 

2d. Because the Court erred in charging the jury as follows, 
to-wit: “It is insisted by defendants that as the execution 
against Aquilla Byford, the drawer of this lot, was over twenty 
years old at the time of the sale, it was presumed to be paid, 
and no title passed under said sale to Long, the plaintiffs’ tes- 
tator. This, in my opinion, is not the law of this case; it be- 
ing conceded that the judgment and fi. fa. were obtained 
previous to the Act of 1823, the case turns upon the law as it 
stood previous to the date of said Act, and, under the Act of 
1812, this judgment did not become dormant, and, although 
the sale took place on said fi. fa. after twenty years, and there 
was no entry on it except the levy upon this lot, yet this sale 
was valid and passed all the title which the said Byford then 
had to Long, the purchaser. The law of this case would be 
as contended for by defendants’ counsel, if the judgment had 
been obtained after the Act of 1823. It is insisted by coun- 
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sel for Thomas Willingham that the statute of limitations, or 
his prescriptive right under the law, ran up to the time he 
was made a party, (3d of April, 1869,) and if he was in pos- 
session by his tenants, and those under whom he claimed from 
June 24th, 1859, the time of the date of the deed*from James 
J. Mayo to W. J. Lawton, then he, the said Willingham, had 
a title by prescription. This I decline to charge you, but in- 
struct you that the statute ceased to run in his favor:from the 
time of the institution of suit, if Dykes was holding the pos- 
session of the same as overseer of Thomas Willingham, and, 
in order to set up a good prescriptive title, he must show that 
he was in possession by himself, and those under whom he 
claimed, for seven years previous to the institution of this 
suit.” 

3d. Because the Court erred in the following charge: “You 
will find, from the testimony, how long Dykes, W. J. Wil- 
lingham, and Thomas H. Willingham, each, had possession of 
the lot of land, and make a separate finding of the amount 
for which each is liable under the proof; the amount of im- 
provements made by each one ought to be credited to each, 
and kept separate, and deducted from the amount of rent due 
by each; they are not entitled to credit for the improvements 
made by the others, but only for such as each one made him- 
self. If Thomas H. Willingham made no improvements on 
the place, but the proof shows that they were made by the 
others that preceded him in the possession, then you should 
not deduct any amount from the rents due by him, according 
to the proof.” 

The motion for the new trial was overruled, and defendants 
excepted upon each of the grounds aforesaid. 


R. F. Lyon; Vason & Davis; Hives & Hosss, for 
plaintiffs in error. 


Wricut & WARREN, for defendants. 
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McCay, Judge. 


The common law doctrine ‘that a judgment is presumed 
satisfied at the end of twenty years is well settled by author- 
ity, both in England and in America: Flaver vs. Bolling- 
brook, 1 Strange, 639; The State of Tennessee vs. Virgin, 36 
Ga., 391; Burt vs. Casey, 10 Ga., 178; see, also, the cases’ 
cited by Judge NEssit, in 10 Ga., 178. The case of a de- 
fendant who has gone into possession after the commencement 
of the suit, and who is made a party defendant, by amend- 
ment, is very different from the case of adding a new lessor. 

e latter case is, as to the new lessor, a new suit, and as 
this Court has held, the statute runs against him—the new 
party—until he brings his suit, or is brought in as a plaintiff, 
that recovery may be had on his title: See 30 Ga., 873; 38 
Ga., 439. But the case at bar is the adding of a new de- 
fendant, one who has gone into possession since the suit was 
brought. When he took possession he went into the shoes 
of his predecessor. Suit was pending against that predeces- 
sor, and by operation of law the suit passed over in its effects 
to him. He, the present defendant, would be bound by the 
judgment, as to the title, even if he were not made a party. 
It would make mere play of the proceedings of a Court to 
permit a party to escape the effect of a suit and a judgment, 
by letting a third party have the possesession, and drive the 
plaintiff to a new suit against him. 

The only necessity for making the new tenant a party at 
all is to hold him for the mesne profits, and if he has gone in 
after the commencement of the suit, and holds under the person 
who was first sued, or is in as his successor, under the same right, 
we think it only fair to charge him for all the mesne profits he 
has received. And this is specially true under our law, which 
does not permit a new action for mesne profits, and authorizes 
all parties at interest to be made parties plaintiff or defendant. 
See Revised Code, sections 3281, 3284, 3288. The plea of 
improvements as an offset to the rents is an equitable defense, 
and should be regulated by the principles of justice and equity. 
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The Revised Code, section 2855, says: “Against a claim for 
mesne profits the value of improvements made by one bona 
Jide, in possession under a claim of right, is a proper subject 
matter of set-off.” The words of the Act do not confine this 
to the improvements made by the defendant. If the defend- 
ant is, bona fide, in possession under a claim of right, with a 
warranty from the previous possessor, who has made improve- 
ments, it is only just that he should have the benefit of those 
improvements, so far as they are in excess of the rents due 
from the first possessor. The present defendant has bought 
the property as it stands, if he be a bona fide holder. The 
plaintiff gets the improvements by his judgment, and as the 
defendant succeeds under his deed to all the rights of his war- 
rantor, we think there is great equity in allowing him to set 
up whatever his warrantor might have done. 

The language of our Code, section 4855, is: “value of im- 
provements,” not “cost of improvements.” Section 3416 is 
still stronger ; there the language is, “ when the value of the 
premises has been increased by the repairs or improvements 
made,” and again, the sum allowed is not to be so great as to 
diminish the profits below what the premises would have been 
worth without the improvements. 


Judgment reversed. 


. 
THE BRUNSWICK AND ALBANY RAILROAD CoMPANY, plain- 
tiff in error, vs. Jutta A. McLAREN, defendant in error. 


1. Upon the trial on appeal from the award of arbitrators, of the damages 
sustained by reason of the location of the right of way of a railroad 
company, upon the land of appellant, the fact that the Chancellor had 
ordered all debts against said railroad company reported to an auditor 
appointed by him, upon a bill filed to marshal the assets of said com- 
pany, is no ground of continuance, as the appellant’s right to damages 
had first to be ascertained according to the provisions of the charter 
of the company, before she had any liquidated debt to report to the 
auditor. (R.) 
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2. It was error to allow the appellant to show what another railroad com- 
pany paid to her as damages for running its railroad through her land. 
(R.) 

8. It was error to allow the witnesses for appellant to give their opinions 
as to the amount of damages she had sustained by the location of the 
road through her land as a basis for the verdict of the jury. (R.) 

4, The testimony of a witness who lived upon a plantation through which 

another railroad ran as to the damages to that place therefrom was 

properly excluded. (R.) 





















Railroad. Right of way. Assessment of damages. Con- 
tinuance. Opinions. Evidence. Witnesses. Before Judge 
SrrozieER. Dougherty Superior Court. June Term, 1872. 







For the facts of this case, see the decision. 


Hines & Hosss; L. P. D. Warren, for plaintiff in error. 






Vason & Davis; G. J. Wriaut, for defendant. 






Warner, Chief Justice. 


This case came before the Court below on an appeal from 
the award of arbitrators, assessing damages for the right of 
way over the land of the appellant, by the location of the 
Brunswick and Albany Railroad, under the provisions of its 
charter. On the trial of the case, the jury found a verdict 
for the appellant for the sum of $3,750 00. A motion was 
made for a new trial on the several grounds specified in the 
record, which was overruled by the Court, and the railroad 
company excepted. 

There was no error overruling the motion for a continu- 
ance on account of Judge Session’s order, to have all the debts 
against said railroad company reported to the auditor, ap- 
pointed by him on a bill filed to marshal the assets of the 
Brunswick and Albany Railroad Company. The appellant’s 
right to damages had first to be ascertained according to the 
provisions of the charter of the company, before she had any 
liquidated debt or demand against the company to report to 
the auditor. 
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In our judgment, it was error to allow the witness, Wright, 
to prove that the Southwestern Railroad Company paid the 
appellant $2,500.00 for running its road through her land. 
What the Southwestern Railroad Company paid the appel- 
lant had nothing to do with the question of damages as be- 
tween the appellant and the Brunswick and Albany Railroad 
Company. It was also error in allowing the witnesses for the 
appellant to give their opinions as to the amount of damages 
which she had sustained by the location and running the rail- 
road through her land, as a basis for the verdict of the jury. 

The issues to be tried by the jury were issues of fact. First, 
did the company locate its road upon the appellant’s land, un- 
der the provisions of its charter; and second, if it did, how 
much of the appellant’s land was taken for that purpose? 
What was the actual or relative value of the land so taken, 
to her, in view of the use and enjoyment of her plantation? 
In what manner and to what extent did the location and use 
of the road by the company interfere with her rights of prop- 
erty in and to her plantation, and the free use and enjoyment 
of it? 

These were facts to be proved, as well as the condition of 
the plantation when the land was taken by the company, in- 
terference with growing crops thereon, ete., and when proved 
then the jury should assess the damages as to the proven value 
of the land taken by the company for its road, to her, in view 
of its appropriation by the company, and interference with her 
rights of property, in and to her plantation. The appellant 
is entitled to recover the actual proven value of her property 
which has been taken by the company, including the actual 
proven value of her right to its use and enjoyment, of which 
she has been deprived by the location of the company’s road 
through her plantation, and this the jury are to assess from 
the facts proved in relation to the interference with, and ap- 
propriation of her rights of property by the company, and 
not from the opinions of the witnesses, as to the amount of 
damages she has sustained. The witnesses should prove the 
facts which go to establish the injury which she has sustained 
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by the location and construction of the road through her 
plantation, and the jury should assess the actual damages sus- 
tained by her, resulting from the facts so proved. 

The testimony of Bonner, that he lived upon Tift’s planta- 
tion, near Albany, through which the Southwestern Railroad 
ran, and had cultivated said place, who was offered to prove 
what the damages from that road really was to that planta- 
tion, was properly ruled out by the Court. 

Let the judgment of the Court below be reversed. 


Enocn F. Spann, by his next friend, plaintiff in error, vs. 
Tue Strate or GeorGrIA, defendant in error. 


(MorteomeEry, Judge, was providentially prevented from presiding in this case.) 


1. Whether a certiorari will lie to review the proceedings before a jury, 
called under section 4572 of the Revised Code, to inquire into the san- 
ity of a prisoner who has been convicted and sentenced to death, and 
who is claimed to have become insane after conviction. Quere. 

2. In an inquisition to inquire into the sanity of a man convicted of mur- 
der and sentenced to be hanged, and who is claimed to have become 
insane after the conviction, evidence of the insanity of the prisoner at 
different times before the conviction, is only legitimate evidence as ex- 
planatory and illustrative of insane acts, etc., since the conviction, and 
unless such acts, of some apparent insanity be proven, the evidence of 
acts and conditions of mind before conviction were properly rejected. 


Certiorari. Criminal law. Insanity after conviction. Be- 
fore Judge CLARK. Webster county. At Chambers, July 
23d, 1872. 


Enoch F, Spann, after his conviction of the crime of mur- 
der, and after he had been sentenced to be hung, was alleged 
to have become insane. ‘The sheriff, with the concurrence 
and assistance of George W. Davenport, Ordinary of Web- 
ster county, under the provisions of section 4572 of the 
Revised Code, summoned a jury of twelve men to inquire in- 
to such insanity. On the 16th and 17th days of July, 1872, 
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an investigation of this issue was had before the said jury, 
the said Ordinary presiding. Witnesses were introduced to 
prove Spann insane at different times before his conviction. 
The Ordinary excluded all such testimony, and counsel for 
the prisoner excepted. 

No evidence of insanity since the conviction was introduced. 

The prisoner, by his next friend, W. F. Spann, presented 
his petition for the writ of certiorari to the Honorable James 
M. Clark, Judge of the Superior Courts of the Southwestern 
Circuit, alleging the ruling aforesaid as error. The Judge 
refused to sanction the petition upon the grounds that said 
ruling was right and proper, and that the writ of certiorari 
does not lie to a proceeding under section 4572 of the Revised 
Code. Whereupon the prisoner, by his next friend, excepted, 
and now assigns said ruling as error upon each of the grounds 
aforesaid. 


Hawkins & Guerry; W. A. Hawkins; Puiu. Coox, 
for plaintiff in error. 


C. F. Crisp, Solicitor General; C. T. Goons, for the State. 


McCay, Judge. 


By the laws of England, (and, so far as they are not al- 
tered by statute or by the nature of our government, those 
laws would seem to be of force here) one under sentence of 
death might be reprieved, that is, the execution of the sentence 
might, for good reasons, be stayed for atime. This is wholly 
distinct from the pardoning power, which in England was en- 
tirely with the Crown: 4 Blatk. Com., 394. A reprieve is, 
technically, with the Judge. Even when it comes from the 
King it comes in the shape of a hint to the Judge, who is the 
actor: 2 Hale, 412; 1 Chitty, 758. Ordinarily, it is a dis- 
cretionary power with the Judge, and is exercised when he is 
aware of good reason why the prisoner should not be- execu- 
ted, and this action is only to delay the execution until the 
facts can be looked into: 1 Chitty, 559. A stay of execution 
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is also granted on satisfying the Judge that the convict has 
become insane, or is quick with child: 8 Inst. Co., 17, 18; 
1 Hale, 368; 4 Blackstone’s Com., 395. In the latter case 
the prisoner might demand the stay as a matter of right, since, 
as another life is in her womb, humanity to that demands the 
reprieve. But the stay for insanity seems to depend on the 
discretion of the Judge at common law: 1 Hale, 370. He 
may call in a jury if he pleases. The whole proceeding is 
merely a stay of execution, and is based rather upon the pub- 
lic will, and a sense of propriety, than on any right in the 
prisoner. 

By our statute, in the case of a convict becoming insane, it 
is the duty of the sheriff, with the concurrence of the In- 
ferior Court, to summon a jury of twelve men to inquire into 
the insanity. No provision is made for the mode of trial ; 
nothing is said as to who shall preside. The jury are simply 
to make an inquisition. In the case of a pregnant woman, 
the sheriff, with the concurrence of the Inferior Court, shall 
select one or more physicians, who shall make inquisition. In 
either case, if it appear that the fact exists, that the prisoner 
is insane, or quick with child, the sheriff shall suspend the 
execution and report the inquisition and suspension to the 
Judge, who directs the report to be entered on the minutes. 
The execution is thus suspended until the Judge shall order 
otherwise, and this he must do whenever he has become sat- 
isfied that the cause for stay has ceased. In the case of an 
insane person, he may call an inquisition or not at his pleas- 
ure. In the case of a pregnant woman, the statute simply 
says, when he is satisfied, “when it shall appear to him :” 
See Revised Code, sections 4572 and 4573. It is rather a per- 
version of terms to call an inquisition of this kind the act of 
a Court, and to exercise in reference to it the writ of certiorari. 
The whole proceeding is rather an inquiry based on public 
propriety and decency, than a matter of right, and whilst I do 
not say that a certiorari will not lie at all, yet, for myself, I 
greatly doubt if such was the intent of the law makers. But 
we see no grounds for the certiorari in this case. It is not 
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pretended that the verdict does not conclude all inquiry as to 
the insanity of the prisoner at the time of the act done and at 
the trial. But it is said that any previous condition of insan- 
ity may be used to illustrate his present condition. We agree 
to this. 

If there was any evidence of present insanity, if it were in 
proof, that since his conviction he presented by his acts, words, 
looks and conduct, evidences of insanity, we see no objection 
to an inquiry into his past life, to see if.he had been insane 
before ; such a fact would tend to explain his present acts. 

We have looked carefully into the evidence for some cir- 
cumstances of present insanity. We see little or nothing, 
except the opinions of the physicians, based on the history of 
his life, and on certain notions they seem to have of moral 
insanity. 

We are not disposed to criticise these gentlemens’ opinions. 
They doubtless know far more of this matter, as a medical 
question, than we do, and there is doubtless such a form of 
insanity as moral insanity. But a doctor inquires into the 
sanity of a man for one reason, and the public for another. If 
he be diseased in body or mind, he is a subject for medical 
treatment, and the inquiry of the physician is to ascertain if 
the case calls for treatment. The public wishes to know if 
the man be so insane as that society is called upon to let him 
go unpunished if he has committed a crime. Under our law 
aman is punishable if he knew right from wrong, and this, 
notwithstanding he may come within some of the classifica- 
tions of the medical profession as insane. 

We see nothing in this evidence to present a case where it 
is a violation of a proper sense of propriety, or a proper con- 
sideration for those on whom God has laid his afflicting hand, 
to allow the sentence of the law to take its course. | 

Judgment affirmed. 
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Enoch F. Spann, plaintiff in error, vs. THe STATE OF 
GeEorGIA, defendant in error. 


(MontTGomery, Judge, was providentially prevented from presiding in this case.) 


1. The Act of the General Assembly authorizing the Judges of the Su- 
perior Courts to hold a special term of the Court for the trial of crim- 
inal offenses is constitutional. (R.) 

2. The insanity which the law recognizes as an excuse for crime must be 
such as dethrones reason and incapacitates an individual from distin- 
guishing between right and wrong. (R.) 





Criminal law. Constitutional law. Insanity. Before 
Judge CxraRK. Webster Superior Court. May Special 
Term, 1872. 


For the facts of this case, see the decision. 


Hawkins & Guerry; W. A. Hawkins; Puiu. Cook, 
for plaintiff in error. 


C. F. Crisp, Solicitor General; C..T. Goon, for the State. 


Warner, Chief Justice. 


1. The defendant was indicted and tried for the crime of, 
murder, at a special term of the Superior Court held in the 
county of Webster. On the trial, the jury found the defend- 
ant guilty. A motion was made for a new trial, on the several 
grounds specified and set forth in the record, which was over- 
ruled by the Court, and the defendant excepted. The Act of 
the General Assembly authorizing the Judges of the Superior 
Courts to hold a special term of the Court for the trial of 
criminal offenses, is constitutional: Grinad and Benton, vs. 
The State, 34 Georgia Reports, 271. In the view which we 
have taken of this case, the several exceptions taken to the 
proceedings on the trial were not material, and must be con- 
trolled by the legal effect of the newly discovered evidence in 
relation to the insanity of the defendant, which is the main 
question in the case. The evidence in the record discloses the 
undoubted fact that the defendant and Eberhart, a girl living 


VoL, xiv11. 386, 
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in the house with him, killed his wife by strangling, and break- 
ing her neck with a rope when she was lying on her bed 
asleep ; that after they had killed her they heated water and 
attempted to obliterate the marks of the rope around the neck 
of the dead woman, but the more they washed it the plainer 
the marks appeared; that then the parties fled to the State of 
Alabama, were pursued, and defendant was found in Coffee 
county, chopping cotton in the cotton patch of one Harris. 
When defendant was arrested by those who pursued him he 
asked them what authority they had to arrest him out of the 
State. 

The motion for a new trial in this case is based mainly on 
newly discovered evidence, since the trial, of the defendant’s 
insanity, and the affidavits of several doctors have been pro- 
cured who have examined him since the trial, and some of 
whom knew him before the trial, and they give it as their 
opinion that the defendant is afflicted with moral insanity. 
‘There are also affidavits of other persons, not doctors, who 
have known the defendant, who state that he is a dull, weak- 
minded man. 

If we are to understand by moral insanity that the defend- 
ant was so depraved that he was regardless both of the laws 
of God and man, as the enormity of his crime would induce 
most people to believe, then the import of the words moral 
insanity requires no further explanation, but if moral insanity 
is to be understood as that species of insanity which, in the 
sense of the law, will excuse the defendant from the commis- 
sion of the crime with which he is charged, then it is a great 
mistake on the part of those who insist upon it. 

2. The insanity which the law recognizes as an excuse for 
crime, must be such as dethrones reason and incapacitates an 
individual from distinguishing between right and wrong. 
There is not one of the affidavits in this case containing the 
newly discovered evidence, including all the doctors, who ven- 
ture to state that the defendant did not have sufficient reason 
and capacity to distinguish right from wrong at the time the 
crime with which he is charged was committed, and that is 
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the fatal defect of all the evidence contained in the record, in 
support of the motion for a new trial. The defendant had 
sufficient reason and capacity to attempt to obliterate the marks 
of violence from the neck of his dead wife, and to flee from the 
State with his paramour after he had committed the crime; 
and he had sufficient reason and capacity to demand of his 
pursuers by what authority they arrested him out of the State 
where the crime was committed. 

The records of this Court, we are quite sure, do not furnish 
a more aggravatéd case of cool, deliberate murder than the 
one now before us, and we shall not interfere with the verdict 
of the jury which finds the defendant guilty of that crime. 

Let the judgment of the Court below be affirmed. 


CoLquitt & Baaes, plaintiffs in error vs. D. W. KirKMAN, 
defendant in error. - 


Whilst, as against the actual bailor, a livery stable keeper has a lien upon 
an article of property deposited with him for feed or storage, for his 
whole account against the depositor in the line of the livery stable 
business, yet, if the depositor be not the true owner of the particular 
article in question, orif there be a prior legal incumbrance upon it, 
the lien of the stable keeper is only good against the true owner or 
prior incumbrancer upon the article for the expense of feeding or 
taking care of that particular article. 


Livery stable keeper’s lien. Money rule. Before Judge 
SrrozierR. Dougherty Superior Court. October Term, 1872. 


Colquitt & Baggs held a mortgage upon certain personal 
property of one Charles O, Little, dated April 16th, 1870, 
to cover advances to be madé by them, as factors and commis- 
sion merchants during that year, not to exceed in all $1,000. 
By a supplemental instrument, dated June 26th, 1870, the 
provisions of said mortgage were made to apply to an addi- 
tional advance of $1,024 62, and to any other advances that 
might be made by said mortgagees. On the 12th of Novem- 
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ber, 1870, said mortgage was foreclosed and execution issued 
for $1,684 50, besides interest, which was levied upon twenty- 
two bales of cotton and upon two mules. 

Upon December Ist, 1870, D. W. Kirkman foreclosed his 
lien, asa livery stable keeper, upon the above mentioned 
mules, for the sum of $195 78, and had the execution based 
upon said proceeding duly levied. On the same day he gave 
written notice to the sheriff to hold up all moneys that might 
arise from the sale of one of the mules, under the mortgage fi. 
fa. of Colquitt & Baggs, until it was decidetl by competent au- 
thority to whom the proceeds should be paid. On December 
5th, 1870, a similar notice was given as to the proceeds of the 
other mule. One of the mules was sold for $156 00, and 
the other for $87 00, making together the sum of $243 00. 

At the October term, 1872, a rule was sued out against the 
sheriff, at the instance of Kirkman, requiring him to show 
cause why he should not pay off his execution from the pro- 
ceeds of the said two mules. The answer of the sheriff set — 
up substantially the facts above stated. An issue was formed 
between Colquitt & Baggs, and Kirkman, which was sub- 
mitted to a jury, who returned a verdict in favor of Kirkman 
for the sum of $156 00. 

It appeared from the evidence that Little was indebted to 
Kirkman in the sum of $195 00; that one of the mules was 
in Kirkman’s possession at the time of the levy and had been 
for about one month previous thereto; that there was due to 
him for the feeding and stabling of this mule $22 00; that 
the balance of the account was for buggies and vehicles hired 
to said Little, and for the feed of horses, but was in no way 
connected with said mules so levied on, except as above stated ; 
that the other mule was in possession of Little at the time of 
the levy of the mortgage fi. fa. and was sent by the sheriff to 
Kirkman’s stable for safe keeping; that the cotton levied on 
was in the seed, and after ginning, produced but seven or 
eight bales, which were taken for the rent of the place upon 
which they had been made and were not applied to the Col- 


quitt & Baggs fi. fa. 
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Colquitt & Baggs moved for a new trial upon the following 
gounds, to-wit: 

Ist. Because the verdict of the jury is contrary to law. 

2d. Because the verdict is contrary to the evidence. 

3d. Because the verdict is contrary to the following charge of 
the Court: “that a livery stable keeper has a lien on horses 
or mules brought to his stable for feeding and stabling care, 
even though the party so bringing them has no title to said 
mules or horses, but that the extent and amount of said 
charges must be confined to the expenses of feeding and stabling 
of the specific articles.” 

4th. Because the Court erred in the following charge: “that 
in order to constitute a livery stable keeper’s lien, the owner 
of said stable must have possession of the property in which 
the lien is claimed, and if he permits by his consent the prop- 
erty to go out of his possession, the lien is destroyed, unless 
the property is brought back again into the possession of said 
livery stable keeper, and in that event the lien is renewed and 
valid.” 

5th. Because the Court erred in refusing to give in charge 
the following written request, “that if the jury believed from 
the evidence that the lien of D. W. Kirkman was foreclosed 
since the date of the mortgage of Colquitt & Baggs, and that 
the possession by Kirkman of the mules was obtained since 
the date of the mortgage, then the mortgage lien of Colquitt 
& Baggs is prior and superior to the lien of Kirkman, and 
you will find in favor of Colquitt & Baggs.” 

6th. Because the Court erred in the following charge, “that 
the mortgage of Colquitt & Baggs takes lien upon the prop- 
erty therein mentioned from its date,” without adding the fol- 
lowing written request, “and is superior to the lien of a livery 
stable keeper upon a debt contracted subsequent to the date 
of the mortgage.” 

7th. Because the verdict is contrary to the following charge, 
“that if Colquitt & Baggs had a mortgage, duly recorded, on 
these two mules, and Kirkman had feed and stabling care of 
the same mules, he was entitled to recover for said expenses, 
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but the amount must be confined to the expenses occurring 
from feeding and taking care of said mules.” 

The motion for a new trial was overruled, and Colquitt & 
Baggs excepted, and assign error upon each of the aforesaid 
grounds, 


Warren & ELy, for plaintiffs in error. 


Joseru Armstrona, by brief, for defendant. 


McCay, Judge. 


Under our Code, sections 2096, 2097, a livery stable keeper 
has a lien against all the goods of his bailor in possession of - 
the livery-man, for all his reasonable charges, and even if the 
guest or bailor has no title to the article, he has a right to re- 
tain it even against the true owner until all the charges upon 
that particular article are paid. This is the plain meaning— 
nay, the express language of the Code—and we are at a loss 
to understand how the lien should be doubted, or how it should 
occur to any one that the lien of the livery-man for his general 
account could be good upon an article not in the power of the 
bailor to charge. 

Under these sections it is clear that the livery-man has a 
lien upon the bailor’s goods for his general account, but as 
the mule was under mortgage, duly recorded, the bailor could 
in no way put a lien on that except so far as to preserve it. 
That is the basis of this exception to the general rule. A 
horse must be fed, a wagon or buggy taken care of, even if 
it be in the hands of a thief, and the true owner is justly 
chargable with such necessities. The jury had no right to 
give the livery-man more than his charges on the one mule, 
nor more than that mule brought. The mortgage is para- 
mount, except for the charges on each piece of property, and 
each piece must bear its own burden. 

Judgment reversed, 
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CAROLINE SPICER, plaintiff in error, vs. THomas B. MyREs, 
sheriff, defendant in error. 


(MontGomery, Justice, was providentially prevented from presiding in this case.) 


1. The 7th section of the Relief Act of 1868 does not excuse the sheriff 
from making a levy, but authorizes the defendant to file an affidavit 
after the levy has been made, and then directs that the sheriff shall 
suspend the sale and return the papers to the Court. (R.) 

2. The sheriff having failed to discharge his duty in not levying upon the 
property of the defendant, as he was instructed to do, the rule should 
have been made absolute against him for the amount of the execution, 
provided the land was worth that much, and if not, then for the value 
of the land. (R.) 


Rule against sheriff. Relief Act of 1868. Before Judge 
CiarK. Schley Superior Court. November Term, 1872. 


For the facts of this case, see the decision. 
W. A. Hawsrns, for plaintiff in error. 


No appearance for defendant. 


Warner, Chief Justice. 


This was a rule against the sheriff of Schley county, call- 
ing upon him to show cause why he should not pay to the 
plaintiff the amount of an execution placed in his hands for 
collection against the defendant. The sheriff admits in his 
answer to the rule, that in December, 1868, the execution was 
placed in his hands with instructions to levy the same on a plan- 
tation known as the Edward’s place, as the property of the de- 
fendant; that the reason he did not levy the fi. fa. on the prop- 
erty, was because the defendant presented to him an affidavit, 
dated 27th February, 1869, in which he stated that he wished 
to take the benefit of the Act of 1868, for the relief of debt- 
ors, and that he returned the fi. fa. to the Court from whence 
it issued without making ‘any levy on the defendant’s prop- 
erty. Upon this showing of the sheriff, the Court discharged 
the rule, and the plaintiff excepted. The 7th section of the Act 
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of 1868, did not excuse the sheriff from making a levy on 
the land as he was instructed to do, and as it was his duty to 
have done; that section of the Act only authorizes the defend- 
ant to file an affidavit after the levy has been made, and then 
the sheriff shall receive the defendant’s affidavit, suspend the 
sale, and return the papers to the Court. The levying the 
execution on the defendant’s property is the foundation for 
the subsequent proceedings provided for by the Act. By 
failing to make the levy, the property may now be in the pos- 
session of a bona fide purchaser from the defendant for a val- 
uable consideration for four years, and thereby the plaintiff 
be injured by the loss of her debt. Whereas, if the sheriff 
had levied the execution as it was his duty to have done, that 
state of things could not occur. The sheriff having failed to 
discharge his duty in not levying upon the property of the 
defendant as he was instructed to do, the rule should have 
been made absolute against him for the amount of the fi. fa., 
provided the land was worth that amount, and if not, then 
for the value of the land. 
Let the judgment of the Court below be reversed. 


JACOB JOHNSON, plaintiff in error, vs. HENRY Lowry, de- 

fendant in error. 

Where one is not a resident of this State, but is passing through the same 
with his goods, an attachment may issue against him, on the ground 
‘*that he is actually removing out of the county’’ in which he may 
then be found. 

Attachment, Traverse. Before Judge Knicut. Fannin 

Superior Court. October Term, 1872. 


On February 22d, 1872, Jacob Johnson sued out an at- 
tachment against Heury Lowry, on the ground that he was 
“actually removing beyond the limits of said county.” The 
attachment was levied upon certain personalty, as the property 
of defendant. When the cause came on for trial a traverse 
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was filed to the ground on which the attachment issued. Upon 
the trial of the issue thus formed it appeared from the evi- 
dence that plaintiff had never lived in the county of Fannin; 
that he had resided in the State of North Carolina, but had 
made arrangements to move into the State of Tennessee, and at 
the time the attachment was sued out, he was passing through 
the county of Fannin on his way to his Tennessee home ; 
that about three weeks previous to the levy of the attachment, 
he had moved a part of his property and a portion of -his 
family to Tennessee; that all of his property had not yet been 
moved from North Carolina. 

The Court charged the jury as follows, to-wit: “That be- 
fore the attachment will lie in this case, upon the ground that 
the defendant was actually removing without the limits of 
said county, it must appear that the defendant had once actu- 
ally resided in said county. If the defendant was removing 
through the county, from one State to another, the attachment 
will not lie, upon the ground that he was actually removing 
without the limits of said county.” 

The jury found the issue in favor of the defendant. 

The plaintiff moved for a new trial, upon the following 
grounds, to-wit: 

Ist. Because the verdict was contrary to law, and the evi- 
dence. 

2d. Because the Court erred in the charge to the jury, above 
set forth. 

The motion was overruled, and plaintiff excepted, and as- 
signs error upon each of the grounds aforesaid. 


H..P. Beix; J. A. Jervis, for plaintiff in error. 


M. L. Smiru; C. J. WELBorN; Tuomas F. GREER, for 
defendant. 


McCay, Judge. 


Perhaps a man who is merely moving through a county of 
this State, is not, in the literal sense of the words, “remov- 
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ing out of the county;” but he is in, and he is moving out 
of the county, and if he is not a resident of the State, we 
think the words may fairly cover the case. Had he a resi- 
dence in the State, so that the attachment must be returned to 
some other county, to-wit: the county from which his amo- 
tion began, the case would be different. But the law gives 
to every non-resident a locus in the county where he is found. 
He can there be sued, and for purposes of litigation, and re- 
turn of process, the law makes that his residence: Revised 
Code, sections 1689, 1690. 

The facts here show that the defendant was actually quit- 
ting, with his goods, the county where, by the law, he could 
be sued, and we think this is fairly a removing out of the 
county. The process is returnable to that county, just as the 
process is returnable to the county of the late residence of a 
citizen. We think the place for the return of the process is 
the test, and if a man in going with his goods and family out 
of that county, he may fairly be said to be removing out of 
that county. 

Judgment reversed. 


Tue City Councit or Aveusta, plaintiff in error, vs. THE 
NATIONAL BANK oF AvuGusTA, defendant in error. 


Tue Crry Councii or Aveusta, plaintiff in error, vs. THE 
PLANTERS’ LOAN AND Savines BANK, defendant in error. 


(These cases were argued together, at the July Term, 1872, and the decision with- 
held until the January Term, 1873.) 


1. The City Council of Augusta has the authority to levy and collect a 
tax upon all species of property within its corporate limits, subject to 
taxation by the general laws of the State, and no special power was 
required from the State to enable it to levy and collect all legal taxes 
upon the shares of the stockholders in the banks specified in the rec- 
ord. (R.) 

2. There can be no discrimination in favor of any one species of prop- 
erty which is taxed over any other species of property taxed, but the 


° 
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tax imposed must be ad valorem, and uniform on all species of prop- 
erty taxed. (R.) 


Injunction. Constitutional law. Taxation. Before Judge 
Gipson. Richmond county, At Chambers, July 25th, 
1872. 


For the facts of these cases, see the decision. 


A. R. Wrieut; W. H. Hutt, for plaintiffs in error. 
FRANK H. MILuer, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the National Bank of Augusta and 
the Planters’ Loan and Savings Bank against the City Coun- 
cil of Augusta, praying for an injunction to restrain the de- 
fendants from collectiug a tax levied on the shares of stock 
held and owned by the respective shareholders in the afore- 
said banks, located in the city of Augusta, on the ground that 
the tax so levied was illegal, in this: that the shares of the 
respective stockholders in said banks were taxed one per cent., 
when bonds and notes and other moneyed capital, was only 
taxed one-fourth of one per cent. The Court granted the in- 
junction restraining the defendants from collecting the tax im- 
posed, exceeding one-fourth of one per cent. ; whereupon, the 
defendants excepted. The complainants also excepted, be- 
cause the Court held that they were liable to be taxed at all, 
under the City Ordinance of 30th December, 1871, and that 
the shares of the stockholders, in the National Bank especially, 
could not be taxed under the City Ordinance without special 
authority for that purpose had first been delegated by the State 
to the municipal corperation of the city. In regard to the 
exceptions taken by the complainants to the ruling of the 
Court, we find no error. 

The City Council of Augusta have, unquestionably, the gen- 
eral power and authority, as has been repeatedly ruled by this 
Court, to levy and collect a tax upon all species of property 
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within its corporate limits, subject to taxation by the general 
laws of the State, and no special power or authority was re- 
quired from the State to enable the city authorities to levy 
and collect all legal taxes upon the shares of the stockholders 
in the respective banks specified in the record: Frederick vs. 
The City Council of Augusta, 5 Georgia Reports, 561; Pearce, 
Wheeles & Company vs. The City Couneil of Augusta, 37 
Georgia Reports, 597. The main question in this case in- 
volves the construction of the 27th paragraph of the 1st Ar- 
ticle of the Constitution of 1868, which declares, “that taxa- 
tion on property shall be ad valorem, only, and uniform on all 
species of property taxed.” This is now the fundamental law 
of the State in regard to the taxation of property, either by 
the State authorities or municipal corporations, and the Courts 
are bound to enforce it, not only because it is right in princi- 
ple, but because it is the law. There can be no discrimination 
in favor of any one species of property which is taxed, over 
any other species of property taxed, but the tax imposed 
must be ad valorem, and uniform on all species of property 
taxed. It necessarily follows, therefore, that the tax to be 
levied upon the shares of the stockholders in the respective 
banks mentioned in the record by the City Council of Augusta 
must be the same as that levied upon other property—that is 
to say, the tax on all species of property must be the same, in 
order to make it uniform, as required by the Constitution. A 
tax of one per cent. on the shares of the stockholders in the 
respective banks in the record mentioned, and a tax of one- 
fourth of one per cent. upon other capital, or other property 
taxed, is not a uniform tax, within the true intent and mean- 
ing of the Constitution. All species of property, when taxed, 
must be taxed uniformly and ad valorem, only. Why should 
the honestly acquired earnings of one man, when lawfully in- 
vested in bank stock, be taxed as property, at a higher rate of 
taxation than the honestly acquired earnings of another man, 
who has invested the proceeds of his labor in bonds, notes, 
land, or any other species of taxable property? Equality is 
equity, and when all species of taxable property shall be taxed 
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according to its value, at an uniform rate, then the necessary 
burden of taxation for the support and maintenance of either 
the State government or municipal governments of cities, will 
operate equitably and justly upon all. 

One of the great evils of the day is the extravagant expen- 
diture of money on the part of the State, municipal corpora- 
tions and county organizations, and the levying extraordinary 
taxes on the property of the people to pay it. The people 
have not as much property now as they once had to be taxed, 
and the sooner that fact is realized and acted on, the better it 
will be for the welfare and prosperity of the State. Excessive 
taxation is an insidious but certain process for the exhaustion 
of the substance of any people, and we are not disposed to en- 
courage it, when fo do so would be to violate the fundamental 
law of the State. 

Let the judgment of the Court below be affirmed. 


THE BoarpD oF CounTy CoMMISSIONERS FOR THE CoUNTY 
oF Decatur et al., plaintiffs in error, vs. DANIEL Hum- 
PHREY, defendant in error. 

1. The public cannot appropriate property to public use, unless it pursue 
the mode pointed out by the statutes, and if the authorities undertake 
to appropriate property in any other way, equity will restrain the act. 

2. If there be a conflict of evidence upon the facts, this Court will not, 

“except in a very strong case, control the discretion of the Circuit Judge 
in granting or refusing an injunction until the hearing. 


Injunction. Constitutional law. Before Judge StRozIEr. 
Decatur Superior Court. November Adjourned Term, 1872. 


Daniel Humphrey filed his bill against the Board of County 
Commissioners for the county of Decatur, and the corporation 
of the city of Bainbridge, making substantially the following 
case: 

Complainant is. the owner of a ferry on the Flint river, 
near the city of Bainbridge, and of a body of lands extend- 
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ing above and below said ferry a considerable distance. 
He purchased said lands because of the existence of said 
ferry on them, and paid largely more than they were worth 
for agricultural or other purposes. Complainant and his les- 
sors have maintained said ferry and enjoyed the exclusive 
right of ferriage for more than a mile above and below the 
same for more than twenty years. Defendants threaten to 
erect a free ferry on said river about one-quarter of a mile 
above complainant’s ferry, and on his said land, and in pur- 
suance of said threat have dug down the banks of the river 
preparatory to the erection and maintenance of said free ferry. 
Defendants are also proceeding to open roads over the land 
of complainant to said contemplated fergy without having 
made any tender to complainant of a sum of money to cover 
the damage occasioned to him by their said conduct. Com- 
plainant charges that if said free ferry is erected as threat- 
ened, the damage to him will be inestimable. He waives 
discovery, and prays that the writ of injunction may issue. 

The corporation of the city of Bainbridge answered the 
bill, denying any connection whatever with the erection of the 
free ferry complained of. 

The answer of the Board of Commissioners set forth the 
powers vested in it by the Act of the General Assembly, 
under which it was created; denies that complainant owns 
any portion of the land on which said free ferry is to be erec- 
ted, or said roads located; alleges that complainant has for- 
feited all of his ferry privileges by his failure to keep posted 
a board of rates of toll charges; charges that if complainant 
does own said land, defendant has been and is now ready to 
pay to him any damage that he will sustain by the erection of 
said free ferry and the location of said roads; that although 
complainant has had full notice of the intentions of defendant 
as to said ferry, he has failed to. take the necessary and proper 
steps to have the damages assessed as pointed out by the stat- 
ute. 

The affidavits of I. Gordon Bradwell and Masten O’Neal 
were filed in support of the answers. Bradwell deposed “that 
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the east bank of the river at said contemplated free ferry be- 
longs to and is the property of Daniel Bradwell; that some 
years ago Humphrey bargained with said Daniel Bradwell 
for said east bank at the place above designated, but did not 
pay for or receive any deed to the same, and has since can- 
celled said bargain; and that the west bank of the river at 
said designated free ferry belongs to George Dickinson, or his 
wife or family.” 

Masten O’Neal deposed, “that complainant told deponent 
two weeks previous to the action of the county board in re- 
gard to the free ferry and roads, which complainant filed his 
bill to restrain erection of, that he, complainant, knew of the 
day when said board would take such action, and intended to 
appear before them on that day to arrange the matter.” 

The affidavit of complainant was filed to the effect, “that 
he has received from no person or corporation whatever, any 
notice of an intention to establish a free ferry on Flint river, 
more than deponent’s seeing advertised or hearing of an ad- 
vertisement of the clerk of the board of county commission- 
ers for bids to build the:same.” 

Upon the argument of the motion for an injunction, there 
was used an extract from the minutes of the corporation of 
the city of Bainbridge, showing that a committee had been 
appointed on behalf of said city to confer with the county 
commissioners, with power to act, in reference to the matter 
of a free ferry on Flint river. 

The Court granted the injunction as prayed; whereupon 
defendants excepted, and assign said ruling as error. 


BowErR & CRAWFORD, for plaintiffs in error. 


GuRLEY & RvssELL, for defendant. 
McCay, Judge. 


Nothing is better settled than that private property cannot 
be taken for public uses, except under the forms and by due 
course of law. This bill and answer and affidavits are full of 
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conflicting statements. It is uncertain, especially, whether the 
public authorities have or have not pursued the law provid- 
ing how land shall be taken and paid for to make a road. 
Amid these conflicting statements it was only proper that the 
Court should hesitate to believe, with positiveness, either side, 
and should conclude to keep things as they are until a jury 
can pass upon the facts, with witnesses duly sworn and cross- 
examined before it. We think here was no abuse of discre- 
tion. The ferry can well wait. 
Judgment affirmed. 


Tuomas J. Crocker, plaintiff in error, vs. THE STATE oF 
GEorRGIA, defendant in error. 


( Montcomery, Judge, was providentially prevented from presiding in this case.) 


1. The plea of autrefois convict should set forth the former record, in- 
cluding the former indictment, so that it may appear to the Court 
therefrom, and by proper averments in the plea, that his former convic- 
tion was for the same offense as the one for which he is now indicted. 
(R.) 

2. Where, during the same difficulty, assaults are made by the defendant 
upon two distinct persons, and he is tried and convicted for the assault 
made on one, and pleads this fact to the indictment for the assault made 
upon the other, the intent with which the assaults were made by the 
defendants on both or either of the parties, would be a question for 
the jury. (R.) 


Criminal law. Autrefois convict. Before Judge CLARK. 
Lee Superior Court. November Term, 1872. 


Thomas J. Crocker was placed on trial for the offense of 
an assault with intent to murder, upon the person of Shep- 
hard E. Green, alleged to have been committed on August 
26th, 1868. The defendant pleaded autrefois convict, as fol- 
lows, to-wit: 

“That at the September term of said Lee Superior Court, 
for the year 1871, defendant was arraigned, tried and con- 
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victed before a jury selected, empanneled and sworn for 
that purpose, on an indictment then and there pending against 
him at the instance of the State of Georgia, for an assault 
with the intent to murder, on the person of one James Shep- 
hard Green, alleged to have been committed at the same time 
and place as that in the present indictment, only differing as 
to the person on whom the assault was alleged to have been 
committed, and on such trial and conviction the same evi- 
dence was had, and the same issues made as exist and would 
necessarily be made in this case, and that the finding was on 
the same evidence and issues that would be had and made 
in this case, and none other whatever.” 

To the plea was attached a copy of the evidence introduced 
on the former trial and conviction, the bill of indictment, the 
charge of the Court, and the motion for a new trial. 

The plea was demurred to, and the demurrer sustained. 
Whereupon plaintiff in error excepted, and assigns said rul- 
ing as error. 


Vason & Davis; Lyon & Irvin; N. A. Smiru, for 
plaintiff in error. 


C. F. Crisp, Solicitor General; W. A. Hawxrns; C. T. 
GoopDE, for the State. 


‘ 
Warner, Chief Justice. 


The error complained of in this case is in overruling the 
defendant’s plea of autrefots convict to the indictment by the 
Court below. The principle of the law is, that the defendant 
shall not be twice put in jeopardy for the same offense. The plea 
of autrefois convict should set forth the former record, inclu- 
ding the former indictment, so that it may appear to the Court 
therefrom, and by proper averments in the plea, that his for- 
mer conviction was for the same offense as the one for which 
he is now indicted. The plea in this case is defective because 
it does not set forth the indictment on the former trial, so that 
the Court might determine whether the defendant had been 
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put in jeopardy on the former trial, for an assault with intent 
to murder Shephard E. Green. The plea, however, assumes 
that the indictment on the former trial charged the defendant 
with an assault with intent to murder James Shephard Green, 
and was convicted therefor. The defendant is now indicted 
for an assault with intent to murder Shephard E. Green, and 
there is no averment in the plea that James Shephard Green 
and Shephard E. Green, are one and the same person, but it is 
conceded in the argument that they are not. It is insisted, 
however, that inasmuch as the two alleged assaults grew out 
of the same difficulty between the parties, the conviction of 
the defendant for an assault with intent to murder James 
Shephard Green is a bar to the indictment for an assault with 
intent to murder Shephard E. Green. Although the evidence 
may be substantially the same, as to the difficulty between the 
parties at the time of the shooting, except as to the fact that 
defendant assaulted, and shot at Shephard E. Green, as well as 
James Shephard Green—Shephard E. Green and James Shep- 
hard Green being two distinct persons, and not one and the same 
person, the defendant may have assaulted and shot at both of 
them during the same difficulty, and the intent with which 
the assault was made by the defendant on both, or either of 
of the Greens, would be a question for the jury. In no view 
of the facts, as alleged in defendant’s plea, does it affirmatively 
appear that the defendant has ever been put in jeopardy for 
an assault with intent to murder Shephard E. Green, and for 
that reason the plea of autrefois convict was properly overruled. 
Let the judgment of the Court below be affirmed. 


SAMUEL W. Smiru, plaintiff in error vs. R. R. Brown, de- 
fendant in error. 


(MontGomery, Judge, was providentially prevented from presiding in this case.) 


Where, at the judgment term, an order was granted by the Court, allow- 
ing the defendant ten days, within which to make a motion for a new 
trial at Chambers, and the plaintiff and defendant failed to agree upon 
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the evidence, and no application was made to the Judge within the 
time limited to sanction the brief of the evidence, or to make the 
motion for a new trial in pursuance with the order, an affidavit of ille- 
gality setting up that the motion for a new trial was still pending, was 
properly dismissed. (R.) 


New trial. Illegality. Before Judge CLARK. Schley 
Superior Court. October Term, 1872. 


For the facts of this case, see the decision. 
W. A. Hawkrys, for plaintiff in error. 


Fort & Hous, by Dupont Guerry, for plaintiff in 
error. 


WARNER, Chief Justice. 


This case came before the Court below on an affidavit 
of illegality to an execution. The Court dismissed the de- 
fendant’s affidavit of illegality, to which he excepted. At 
the term of the Court at which the judgment against the 
defendant was rendered, on which the execution issued, an 
order was granted by the Court, on motion of defendant, 
(the plaintiff’s counsel being absent,) allowing him ten days to 
make a motion for a new trial at Chambers. The counsel for 
plaintiff and defendant failed to agree to a brief of the evi- 
dence in the case, and no application was made to the Judge 
within ten days, to sanction a brief of evidence, or to make 
the motion for a new trial, in pursuance of the order granted, 
and the execution issued. In fact, there does not appear to 
have been any motion for a new trial made in the case, or any 
supersedeas granted by the Court to stay the execution. In 
our judgment, the grounds of illegality to the execution were 
insufficient, and there was no error in dismissing the same. 

Let the judgment of the Court below be affirmed. 
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ALLEN STaxuines, plaintiff in error vs. THE STATE oF 
GerorGIA, defendant in error. 


(Montaomery, Judge, was providentially prevented from presiding in this case.) 


1. The confessions of the defendant having been shown to the Court, to 
have been prima facie freely and voluntarily made, it was not error 
to allow them to be submitted to the jury, under its charge as to the 
law applicable thereto, leaving them to give such weight and credit to 
the confessions as they might believe them entitled to. (R.) 

2. It was the duty of the Court, wirere the defendant was on trial for the 
burning of the occupied dwelling house of another, to have charged 
the jury that they could, by their verdict, if they thought proper to do 
so, recommend that the defendant be punished by imprisonment in 
the penitentiary for life, irrespective of the fact whether the conviction 
was founded on circumstantial evidence or not. .(R.) 

8. Where such a recommendation is made, it becomes the duty of the 
Court to commute the death penalty in accordance therewith. (R.) 
4. The occupation of the dwelling house is an essential element of the 
offense with which the defendant is charged, and it is not sufficient to 

show this fact by inference. (R.) 


Criminal law. Arson. Confessions. Recommendation of 
jury. Charge of Court. Before Judge CLark. Schley Su- 
perior Court. October Term, 1872. 


Allen Stallings was placed on trial for the offense of arson, 
in this, that he, on the ninth day of June, 1872, in the county 
of Schley, did set fire to and burn the occupied dwelling house 
of one W. G. Sims, on the farm and plantation of said Sims, 
said house not being in a town or city. 

The defendant pleaded not guilty. 

The only evidence necessary to an understanding of the de- 
cision of the Court is that in reference to the confessions of 
the defendant, and the occupation of the dwelling house which 
he is charged to have burned. 

The evidence in reference to the confessions was as follows: 

W. G. Sims, sworn, says: I live in the southwest corner of 
Schley county ; lived in what was called a four-square house, 
in Schley county; it belongs to me; it is now. burned, was 
burned on 9th June last; it was burned between 9 o’clock a. 
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M., and 2 o’clock P. M.; suppose I left home about 9 o’clock 
A.M. That morning my wife and I eat breakfast very early ; 
my wife did the cooking, and she got up and got breakfast; 
we had the fire made that morning of old rails ; before leaving 
we had occasion to use some warm water, and went to the 
stove, and there was no fire in the stove; we made none. It 
was a mild day, a little but not much wind; no fire in the 
house or yard; the nearest house to the one burned was about 
one hundred yards; know defendant; he lived from two hun- 
dred to two hundred and fifty yards from my house. Prisoner 
made confessions to me after he was taken up; the house was 
burned on Sunday, June 9th; he was taken up on Friday 
following, and made confessions on Saturday ; I arrested him; 
was alone when [I arrested him; my father, Mr. Worthy, M. 
D. Statham, 8. D. Sims, Jr., were with me when we went to 
arrest him; but I was by myself—had no warrant; had my 
gun; met him and told him to stop, and he asked me several 
questions; I made no threats; I stopped him and took him 
back to the road where the others were; his wife was at the 
well washing, and S. D. Sims, Jr., went to arrest her; we 
chained him, from one hour to one hour and a half after 
we arrested them; we chained the woman after supper. What 
confessions I heard him make were about 10 o’clock A. M., 
next day, before the Justice of the Peace; I heard no one 
threaten him; I told him that the truth would not hurt him, 
and that a lie would not do him any good; this was just 
after I arrested him, and in answer to an inquiry from him 
if I was going to kill him? The confessions I heard was 
just before the committing trial; he was chained with a trace- 
chain to the post of the house, and round his neck; the wo- 
man was chained on one side of the house and he on the 
other; when we carried them to the Justice the woman and 
man were chained together; before the confession they were 
separated, but the chain was around the man at the time of 
the confessions. 

When we took him up at the well he said Ben Brown, his 
brother-in-law, Gus King and Calvin Brown came to his 
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house and said that, owing to a difficulty, they wanted to 
burn my house, and that one night they took him out behind 
his house, on a hickory log, and threatened to kill him, if he 
did not burn my house, and that he said I had never done 
him any harm and that he would not do it; and that in con- 
sequence of this threat he promised them he would burn my 
house, the first chance; and that on the 9th of June they 
came to his house again, and that he went with them through 
the patch, back of the garden, to keep the dog off the rest, 
while they burned, and that they saw the dog in the road, and 
he then told them that they could go on, and that they went 
to the house, broke open the window, and set the house on 
fire; in talking to him again, he said he went with them to 
the dairy, and that he stopped, and one broke open the win- 
dow and went in; that was about all he confessed then; we 
then took him to my father’s house, and we went out to pick 
up the other boys; the next morning he was taken back to 
my place, and Esquire Battle was examining him about it; 
about forty to sixty white and blacks were present; he then 
said that the other boys did not burn the house, but that he 
did; in answer to the question, why he burned the house, he 
said he had nothing against me; that I had treated him kindly, 
but that his wife induced him to burn it; in answer to the 
question how he got into the house, he said that he put a 
trough up against a back window, and broke in that window, 
and that he had some matches in his pocket, and fired with a 
match some fat lightwood in a box; there was such a trough, 
such a window, and all the facts he stated answered what I 
knew to be true. My house stood about one hundred yards 
from the road; a settlement road; all the rooms were locked 
up; I had the key; four rooms, eighteen feet square, each 
with a passage—one room occupied for a dining room and 
kitchen, with a stove in it; stove put there in December; it 
was a small stove near the chimney, all the legs on the hearth, 
and the pipe went into a brick chimney, and up the chim- 
ney some feet; the window was about seven feet from the 
ground; the trough was about nine feet long; the window 
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was on the back of the house from the road; had other ne- 
groes employed on my place, three grown men and three grown 
women, and some children; his house was from two hundred 
to three hundred yards from mine; the other houses were just 
across the road from mine, and about one hundred yards from 
mine; I sent for Mr. Battle on Saturday morning, to get a 
warrant and have a commitment trial; about fifty to one hun- 
dred people were present; a good deal of feeling was exhibi- 
ted, and people were of the opinion that he burned the house; 
Mr. Battle had him off talking ‘to him, when I got back; 
when Mr. Battle came back with Allen, pretty nearly every 
one was after Allen about burning the house; Mr. Battle said 
when he came back that Allen had burned the house, and 
that we might turn the other boys loose, Calvin Brown, Ben 
Brown, and Gus King; Margaret was not about there when 
he confessed ; Allen commenced to live with me in 1870, and 
worked with me in 1871, and until June, 1872; he was 
familiar with the premises; he cut the lightwood that was in 
the house on Saturday evening; I had the gun at my place 
several days; prisoner was chained for safe keeping; the 
morning the house was burned Allen was on the lot; I left 
him on the lot; he came to notify me of my house being on 
fire; he told me uncle Brad and uncle Stephen were on the 
lot, and had broken down the front door, and were getting 
out some of the things; I left about nine o’clock, A. M., my 
wife and two children with me; locked outside doors, and 
fastened all the windows but one—closed the blinds of that. 
MeripitH D. SratHamM, sworn, says: I know defend- 
ant; on Friday after the house was burned we went down to 
arrest Allen; Robert and Stephen Sims went ahead; Mr. 
Worthy and 8. D. Sims stayed with me; that evening he ac- 
knowledged being concerned in the burning; he said he was 
not by himself in the business; said his brother-in-law, Cal- 
vin, Ben Brown and Gus King had threatened his life, if he 
didn’t burn the house, and he decided to burn it; when the 
time came they went up behind the patch, and got in and 
burned the house; but afterwards he denied all that, and said 
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he burned it through the influence of his wife; this was Sat- 
urday morning; I carried him from where he was arrested to 
Mr. Sims, by myself, on foot. He regretted very much that his 
wife was not brought along; he said if she was left there she 
would run away that night he knew; he said it was as much 
as he could do to stand up in his own shoes, and let her do 
the same; I heard Mr. Sims’ testimony; I recollect what the 
defendant said about the manner of burning, as Mr. Sims 
stated; no fear of punishment or hope of reward was held out 
to him. I heard the confession ; it was made at R. G. Sims’; 
every one there heard what he said; don’t know what in- 
duced him to confess, I suppose a guilty conscience; he said 
he broke open a back window, and put up a trough; a good 
many people were there at the commitment trial; he and his 
wife were chained together, and the chain was taken off the 
woman; after that, Mr. Battle and Allen went off and had a 
talk about twenty or twenty-five minutes; when they came 
back, Mr. Battle said Allen had made a full and free confes- 
sion, and cleared every one but his wife and himself; it was 
then that I heard the confessions. It isan open, level country 
about the house, cleared up, a grove and flower garden in 
front ; no one threatened! Allen after he was arrested. 
KincHEeNn L. Wortuy, sworn, says: I know defendant. 
had a conversation with him; I was appointed constable, and 
brought him to jail in my buggy; I asked him if he was 
sorry he burned the house, and he said he was; that he went 
off about one hundred yards and sat down and cried, and that 
if he had not been afraid, he would have gone back and put 
it out; no one was present but prisoner ; no threats or prom- 
ises made by me; this conversation was after his commitment 
trial—same day; he was chained ; I was acting as constable ; 
Mr. Henry Sims was behind, with prisoner’s wife, in a bug- 
gy; Judge Battle was behind in a buggy; don’t know ex- 
actly how far behind the others were; we were four or five 
miles from Court ground; I commenced the conversation. 
CuLLeN L. Batre, sworn, says: I know defendant; I 
went to the place where the house was burned; prisoner was 
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soon brought there; I told Mr. Sims I would like to talk 
with prisoner; we walked off to a well and sat down; I asked 
him if he knew me, he said he did not; I asked him his name, 
he said Allen Stallings; I said to him that I had been called 
upon to investigate the case, and if he knew anything about 
it I would be glad if he would tell me, that I wanted noth- 
ing but the truth, and the naked truth, that only; I then said 
to him, Allen, don’t feel intimidated ; you shall not be hurt, 
I am an officer; he said he knew who burned the house; he 
said one Calvin Brown, and another negro, whose name I 
don’t recollect, burned the house; I asked him if they had 
any reason, if they had anything against Mr. Sims that made 
them burn the house; I think he said Calvin Brown was his 
wife’s brother, and was tliere about Christmas, and asked him 
if he had got anything from Mr. Sims for the past year, and 
he said that he had not; he, Calvin Brown, replied, that, if 
I live with a man for a year and get nothing for it, I will 
make him suffer for it; I asked him where Calvin lived, and 
he said down about Dawson; 1 asked him, where were you 
when the house was burned ; he said he was in the yard, near 
the house; I asked him how did he set the house on fire; he 
said that he went in at the window, by a trough—won’t be cer- 
tain he said a trough; I asked him what did he do then; he said 
he carried in a bottle of spirits of turpentine, and some matches ; 
he said that he then took spirits of turpentine and sprinkled 
it over the wood in the box, and some over the walls, and 
touched a match to it; he said Calvin Brown did that ; I asked 
him how far he was from the house ; he said about six or eight 
feet from the window; how long had they been in the settle- 
ment, I asked; he answered two or three days; 1 asked him if 
they lay in ambush, or hid only; he said he did not know; I 
asked if anybody saw them but him; he didn’t know; he said 
that he fed them that morning; I asked him where his wife was, 
if she saw them; not as he knew of, he answered; I asked 
where his wife was when they eat breakfast; the reply was, she 
was at the white folk’s house; he said she had gone to church 
or meeting at the time of the burning; he went with his wife 
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part of the way to church, that morning, and that when he 
came back was the time the house was burned; I said to him, 
Allen, this is a grave charge that you have preferred against 
one of your fellows; I said to him, it is but a short distance 
to Dawson, I shall have to have Calvin Brown brought, and 
have you face to face; I got upon my feet then, and told him 
I would have to attend to this matter; I said to him, Allen, 
do you intend to stand to what you now state ; he replied, you 
can put it on me if you wish; I replied, Allen I don’t want 
to put it upon anybody ; I then started to leave him to walk 
off; he said I won’t put it upon them any longer; I said, Al- 
len what do you mean? Do you mean to say they didn’t 
burn the house? He said that was what he meant; I says 
Allen, tell me who burned the house, you say you had it 
burned? He replied, 1 done it myself; I asked him if he 
burned it in like manner as he had described the others, and 
he said he had; I asked him, Allen what made you do it? He 
said his wife was the cause of it; I asked him if there was or 
had been any difficulty between Mr. Sims and his wife; he 
said Mr. Sims had whipped his wife’s little son—the boy was 
not his—and she said that Mr. Sims would be sorry for it; 
I believe that closed the matter at that time; I walked off; 
after that I put him upon his trial, and asked him if he was 
guilty or not guilty, and he replied, “guilty.” No threats 
were made to induce the confession; no promises were made; 
the investigation was as fair as ever I saw; I reached there 
about eight o’clock A. M.; hardly anybody was there then; 
the prisoner was brought in, in about thirty minutes, I think; 
two or three brought him; I did not see any chain on the wo- 
man ; the most that I heard was that it was a great loss, and 
the perpetrators ought to be brought to justice ; I said to him, 
don’t be intimidated, Allen, no one shall hurt you, or words 
to that effect, that I was an officer, and had come to investi- 
gate the matter; when he got through telling about Calvin 
Brown, I got up and asked him if he intended to stand by 
what he had said; I did not tell him it would be better for 
him to tell all he knew about it; at the beginning I told him 
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to tell all he knew about it; I may have told him it would 
be better for him to tell about it; I told him I wanted to 
know the whole truth about it; at the time I had the conver- 
sation with Allen I had not issued the warrant; I then issued 
a warrant and put him upon his trial, and he then said he was 
guilty. 

J.S. ALLEN, sworn, says: I know defendant; this is the 
second time I have ever seen him; I had a conversation with 
him, others being present, the day, he was put in jail; I got 
to talking with him about burning this house; he confessed 
that he did it, and told how he did it; Major Baldwin was 
talking to him; no promises or threats were made to him ; he 
said he was free to tell all about it as he was in the custody of 
the law; Major Baldwin commenced the conversation, several 
were present, Mr. Meadows, Mr. Barnes, Judge C. L. Battle 
and others; Mr. Baldwin told him he was free to tell all he 
knew about it, that nobody could hurt him, that there was no 
danger of his being hurt then; this was about a half-hour after 
he was put in jail; Major Baldwin was a Justice of the Peace 
at that time. 

At the conclusion of the evidence for the prosecution, the 
defendant moved to exclude all confessions from the consider- 
ation of the jury. The motion was overruled by the Court, 
and the defendant excepted. 

The evidence in reference to the occupation of the house 
shows that W. G. Sims and his wife left the place about 9 
o'clock A. M., on the day of the burning, and went to Quebec, 
about two and a half miles distant, to church. There is no 
evidence that any one was in the house or on the lot at the 
time of the arson. 

The Court charged the jury as follows, to-wit: “ Arson is 
the malicious and willful burning of the house or out-house 
of another. The defendant is charged in this bill of indict- 
ment with the willful and malicious burning of the occupied 
dwelling house of Robert (?) Sims, in this county, during the 
month of June of this year. There are three important ques- 
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tions of law which it is neeessary that you should understand 
before you can well make up your verdict: 

“Ist. It is necessary that the proof should satisfy you beyond 
a reasonable doubt that the house was feloniously burned, that 
is to say, not accidentally burned, but was burned by some 
one with the intention of burning it. When a dwelling house 
is burned the law presumes that it was accidentally burned, 
and before you can convict any one upon his confession, no 
matter how clear, full and satisfactory the confession, nor how 
freely and voluntarily made, you must be satisfied beyond a 
reasonable doubt that the house was not accidentally burned, 
but was burned by some one intentionally. If you are not 
satisfied on this subject beyond a reasonable doubt, you will 
have to acquit the defendant, no matter if he has freely and 
voluntarily confessed it. 

“Tt may be an inquiry in your minds, how is this fact, 
whether or not the house was feloniously burned, to be ar- 
rived at, if there is an absence of positive proof? The only’ 
rule I can give you is this: The object of all evidence is the 
ascertainment of truth; absolute certainty is not attainable; 
moral and reasonable certainty is all that can be expected in 
legal investigations. If, applying this rule, you are morally 
and reasonably certain that the house was feloniously burned, 
then the next inquiry is: Did the defendant commit the 
deed? In arriving at a conclusion on this question you have 
before you all the facts and circumstances, and the confessions 
of the defendant. 

“Confessions of guilt should be received with great caution. 
To make a confession admissible, it must have been volunta- 
rily made without being induced by another by the slightest 
hope of benefit or the remotest fear of injury. If it appears 
from all the circumstances attending the confession that it was 
voluntarily made, that there was not the slightest hope of 
benefit held out to him, nor the remotest fear of injury oper- 
ating on his mind, that neither hope nor fear induced the con- 
fession, then you will receive it as evidence, and give it due 
weight. But if you do not believe that the confessions were 
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freely and voluntarily made, that he made them under the in- 
fluence of even the slightest hope of benefit, or was moved to 
make them from the remotest fear of injury, then you will 
have to reject the confession entirely from your consideration, 
and if you should reject the evidence, and there is not evi- 
dence enough without them to convict, you will acquit the 
prisoner. If you believe that the confessions were freely and 
voluntarily made without the slightest hope of benefit or the 
remotest fear of injury, you will then consider another legal 
proposition, which is this: A confession alone, uncorrobora- 
ted by other evidence, will not justify a conviction. There 
must be other evidence besides the confession. What is that 
other evidence? The answer is two things: Ist. The burn- 
ing of the occupied dwelling house of Sims? 2d. The felon- 
ious burning. If these two facts are proven to your satisfac- 
tion, then there is no need of other corroborating evidence. 
The corroborating evidence may be strengthened by proof of 
the presence of the prisoner at or near the burning dwelling, 
at or about the time of the breaking out of the fire, contra- 
dictory statements about being at other places at the time of 
the fire, if proven, or strange conduct at the church, if proven, 
and other facts and cireumstances may be considered in the 
investigation, and they may or may not strengthen the corrob- 
orating evidence, if any. 

“Tf a confession of guilt is freely and voluntarily made 
without the slightest hope of benefit or the remotest fear of 
injury, if everything about them appears fair, there is no legal 
reason why they should not be received by the jury, and a 
verdict of guilty found upon them. You should not reject 
the confessions simply because they were made before a mag- 
istrate, nor because the defendant was in chains and under ar- 
rest. 

“Something more than this is necessary before you can reject 
the confession, unless you believe that these things operated 
unduly upon the mind of the prisoner, and induced him to 
make an involuntary confession. This rule of law is to gov- 
ern. There must have been the slightest hope of benefit held 
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out to him or the remotest fear of injury moving him to con- 
fess, before you can reject the confessions. If you do not be- 
lieve that the occupied dwelling house of Sims was burned, 
and that it was feloniously burned, you will find the defend- 
ant not guilty, and if you believe that it is was burned, and 
that it was feloniously burned, yet, if you believe that the 
confessions were freely and voluntarily made, if there is no 
other supporting evidence, you will find the defendant not 
guilty. But if you believe that the occupied dwelling house 
of Sims was burned, and that it was feloniously burned, and 
that the defendant has confessed the crime, and that the con- 
fessions were freely and voluntarily made, you will find him 
guilty.” 

The jury returned a verdict of guilty, and recommended 
the defendant to the mercy ot the Court. 

The defendant moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the Court erred in refusing to exclude the 
aforesaid confessions from the consideration of the jury. 

2d. Because the Court erred in its charge to the jury upon 
the subject of confessions, 

3d. Because the verdict was contrary to the law and the 
evidence. 

The motion was overuled, and the defendant excepted upon 
each of the grounds aforesaid. 

The Court sentenced the defendant to be hung. Where- 
upon he moved to arrest the judgment of the Court upon the 
ground that the jury had in their verdict recommended him 
to the mercy of the Court. The motion was overruled, and 
the defendant excepted, and now assigns error upon each of 
the grounds aforesaid. 


B. B. Hrxton; C. B. Hupson; E. H. Worrimt; C. T. 
GoopE, for plaintiff in error. 


C. F. Crisp, Solicitor General; W. A. Hawxxrns, for the 
State. 
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WARNER, Chief Justice. 


1. The defendant was indicted for the offense of arson, and 
charged with burning the occupied dwelling house of W. G. 
Sims, on his plantation, in the county of Schley. On the 
trial the jury found the defendant guilty, and recommended 
him to the mercy of the Court. The defendant made a mo- 
tion for a new trial on the several grounds set forth in the 
record, which was overruled, and the defendant sentenced to 
be executed. Exceptions were filed to the refusal of the 
Court to grant the new trial, and the case is brought before 
this Court for review. We find no error in admitting the 
confessions of the defendant to be submitted to the jury, nor 
in the charge of the Court in relation thereto. The confes- 
sions of the defendant were shown to the Court to have been, 
prima facie, at least, freely and voluntarily made, and it was 
not error in the Court in submitting the same to the jury, 
under its charge, as to the law applicable thereto, leaving them 
to give such weight and credit to the defendant’s confessions 
as they might believe them entitled to. 

2. The 4311th section of the Code declares, that the will- 
ful and malicious burning of au occupied dwelling house of 
another, on a farm or plantation, or elsewhere, shall be pun- 
ished with death, but the punishment may be commuted in 
conformity with the provisions of section 4257, of this Code, 
The 4257th section provides that the punishment of death for 
murder may be commuted by the sentence of the presiding 
Judge, when the conviction is founded solely on circumstan- 
tial evidence, or if the jury trying the traverse shall so rec- 
ommend. Now the question is, what is the proper construc- 
tion to be given to the 4311th section of the Code, which 
punishes the offense of burning an occupied dwelling house 
with death? Does it contemplate that the conviction must 
be on circumstantial evidence alone, or does it contemplate 
that if the jury trying the traverse shall recommend that the 
defendant be imprisoned in the penitentiary for life, the pen- 
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alty shall be commuted? This question is not entirely free 
of doubt and difficulty. The 4220th section of the old Code is 
the same as the 4257th section of the new Code, which the Act 
of 13th December, 1866, refers to; the provisions of which lat- 
ter Act are substantially embodied in the 4311th section of 
the new Code. As the law stood in the old Code, section 
4275, the burning of the dwelling house of another, on a 
farm or plantation, was punished by imprisonment in the pen- 
itentiary. By the Act of the 8th of March, 1866, the burn- 
ing of an occupied dwelling house of another, on a farm or 
plantation, was punished with death. 

3. We have shown that the 4220th section of the old Code 
and the 4257th section of the new Code are the same in rela- 
tion to the commutation of the death penalty for murder where 
the conviction for that particular specified offense is founded 
solely on circumstantial evidence. Then comes the Act of 
13th December, 1866, which declares that in all cases in which 
the penalty prescribed by law for any offense is death, the sen- 
tence may be commuted in conformity with the provisions of 
the 4220th section of the Code. It was not intended to change 
the law in relation to the offense of murder; that was already 
provided for, but the intention was to extend the provisions 
of that section to all offenses punishable with death, other than 
murder, that is to say, in all cases, other than murder, where 
the punishment is death, and the jury shall recommend that 
the defendant be punished by imprisonment for life in the 
penitentiary, the presiding Judge may commute the sentence 
of death, as provided in the 4220th section of the old Code, 
and the 4257th section of the new Code. It will be observed 
that the Act of 13th December, 1866, is silent upon the sub- 
ject of circumstantial evidence, but declares, that in all cases 
in which the penalty of death is prescribed by law for any 
offense, the sentence may be commuted in conformity with the 
sections 4220, 4257 of the old and new Code. Whatever 
doubts may exist in our minds as to the proper construction 
to be given to the Act of 13th December, 1866, substantially 
embodied in the 4311th section of the new Code, we yield 
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them in favorem vite, and hold and decide that it was the 
duty of the Court below on the trial of the defendant in this 
case, to have charged the jury, that they could by their ver- 
dict, if they thought it proper to do so, recommend that the 
defendant be punished by imprisonment in the penitentiary 
for life, and that it was error in the Court in failing to so 
charge them, and if they had so recommended, then it would 
have been the duty of the Court to have commuted the pen- 
alty in accordance therewith. Such, in our judgment, is the 
proper construction to be given to the Act of 13th December, 
1866, it being the true intent and meaning thereof that the 
death penalty should be commuted in all cases, other than 
murder, whenever the jury trying the traverse should so rec- 
ommend, as provided in cases of a conviction for murder 
founded solely on circumstantial evidence, in the 4220th and 
and 4257th sections of the old and new Code. In our judg- 
ment the verdict of the jury was contrary to law, in this, 
that the evidence does not sufficiently establish the fact that 
the dwelling house was occupied at the time it was burned. 
This was an essential element to constitute the offense, and as 
it may be punishable with death, unless the penalty should 
be commuted by the recommendation of the jury, it ought to 
be clearly proved. 

4, The evidence that the house was occupied at the time it 
was burned, is a matter of inference, rather than of positive 
proof, from the evidence disclosed in the record. 

Let the judgment of the Court below be reversed. 


Vou. xvi. 38. 
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Sirrine vs. The Southwestern Railroad Company. 





Witt1aM SIRRINE, administrator, et al., plaintiffs in error, vs. 
THE SOUTHWESTERN RAILROAD CoMPANY, defendant in 
error. 


(MontTGomeEryY, Judge, was providentially prevented from presiding in this case.) 


Under the provisions of the Act of 1871, the Superior Court is author- 
ized to appoint an auditor to investigate the matters of account, if in 
its discretion the case shall require it. (R.) 


Appointment of auditor. Before Judge CLARK. Sumter 
Superior Court. November Term, 1872. 


The Southwestern Railroad Company brought complaint 
against William Sirrine, as administrator upon the estate of 
Hawkins H. Nunn, deceased, as principal, and William W. 
Barlow and Wade J. Barlow, securities, on a bond made by 
said Nunn, on June 14th, 1857, in the sum of $10,000 00, 
conditioned for the faithful discharge of his duties, as agent 
of said railroad company at Americus, and for a full account 
of all property, moneys, ete., received by him as such agent. 
Pending the litigation the plaintiff petitioned for the appoint- 
ment of an auditor, upon the ground that the suit involved 
the account of Nunn, as agent as aforesaid, for a number of 
years, of a large and complicated nature. 

The Court appointed Philip Cook auditor, in accordance 
with the prayer of the petition. Whereupon defendants ex- 
cepted and assign said ruling as error. : 


C. T. Goope; W. A. Hawxuys, for plaintiffs in error. 
R. F. Lyon; N. A. Surru, for defendant. 
Warner, Chief Justice. 


The error complained of in this case is the appointment of 
an auditor to audit the accounts of the defendant’s intestate, 
who, and his securities, were sued on the bond of the intestate 
as the agent of the plaintiff, alleging as a breach thereof, that 
the defendant’s intestate had received divers sums of money 
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as such agent, which he had not accounted for and paid over 

to the plaintiff. Under the provisions of the Act of 1871, 

the Court is authorized to appoint an auditor to investigate 

matters of account, if in its discretion the case shall require it. 
Let the judgment of the Court below be affirmed. 


Hives & Hopps, plaintiffs in error, vs. H. I. Kiwpatn & 
Company, and RoLtanp B. HAt1, claimant, defendants in 
error. 

When there is a levy of an attachment anda claim, the claimant may 
move, upon the motion docket, to dismiss the attachment for any good 
cause of objections thereto. 

When an attachment affidavit stated that H. I. Kimball & Company, said 
firm composed of Hannibal [. Kimball and certain parties unknown 
to the deponent, are justly indebted, etc., and that said Hannibal I. 
Kimball & Company absconds : 

FHleld, That, this was a sufficient affidavit on which to issue an attachment 
against the effects of H. I. Kimball & Company. 


Attachment. Claim. Affidavit. Before Judge Srrozirr. 
Dougherty Superior Court. October Term, 1872. 


Hines & Hobbs sued out an attachment against H. I. Kim- 
ball & Company, upon an affidavit to the effect “that Hanni- 
bal I. Kimball & Company, said firm composed of said Han- 
nibal I. Kimball, and certain parties unknown to deponent, 
are indebted to said firm of Hines & Hobbs in the sum of five 
thousand, five hundred and thirty-seven dollars and seventy- 
five cents, ($5,537 75) and that said Hannibal I. Kimball & 
Company absconds.” The attachment was levied upon certain 
personalty as the property of defendants, which was claimed by 
Roland B. Hall. Upon the trial of the issue formed by said 
claim, a motion was made to dismiss the attachment, which 
was sustained upon the following grounds, to-wit: 

Ist. Because the attachment affidavit was insufficient to 
sustain an attachment either against H. I. Kimball or H. I. 


Kimball & Company. 
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2d. Because an attachment affidavit is not amendable. 

3d. Because a claimant to property levied on under attach- 
ment is such a party in interest as can make such a motion. 

Whereupon plaintiffs excepted, and assign said ruling as 
error. 


Hines & Hosss, for plaintiffs in error. 


Smirn & Jones; R. F. Lon, for defendants. 


McCay, Judge. 


Without question, a claimant may attack the plaintiff’s 
judgment for any thing which makes it void. He may do 
this even collaterally on the trial of the claim. So, too, does 
it seem to us he can do it directly by a motion in the Court 
of its origin: Revised Code, sections 3534, 3535, 3538. We 
do not think this attachment void. It sets forth that H. I. 
Kimball & Company are indebted; that H. I. Kimball & 
Company are a firm of which the partners are H. J. Kimball 
and other persons to the affiant unknown, and that H. I. 
Kimball & Company abscond. 

It is said that this is only saying that H. I. Kimball ab- 
sconds, since it is impossible that the affiant can swear that 
the firm absconds, when he knows none of the firm but H. I. 
Kimball. But this is not clear. He may well know that H. 
I. Kimball and various other persons, some of whom were his 
partners, have all gone, and yet not be able to say distinctly 
which ones of the lot were the partners. He swears that the 
firm—all of it, has absconded. This may be true, it may not. 
But if the affidavit is admitted, as it must be on a demurrer, 
we think it is sufficient. It swears all that the law requires— 
the existence of the debt and of the firm, and that the firm ab- 
sconds. 

Judgment reversed. 
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PETER BLAcK, alias WILLIAMS, plaintiff in error, vs. THE 
STATE OF GEorGIA, defendant in error. 


(MontTa@omery, Judge, was providentially prevented from presiding in this case.) 


1. Wken a motion to continue on account of the absence of a material wit- 
ness was made and refused, and it appears by the certificate of the 
Judge that the witness was, by order of the Judge, brought into Court 
and was present during the trial, but was not used by the defendant: 

Held, That there was no ground for a new trial, and that this Court will 
presume under the certificate of the Judge that the presence of the 
witness was with the knowledge of the prisoner. 

2. The verdict in this case is not, under the evidence set forth in the 
record, so contrary to the evidence as to justify this Court in granting 
a new trial. 

3. Upon motions to set aside the verdicts of juries, the discretion exer- 
cised by the Judges of the Superior Courts exercise a large element 
in their consideration in this Court. (R.) 


Criminal law. Assault with intent to murder. Continu- 
ance. Before Judge SrrozreR. Sumter Superior Court. 
April Adjourned Term, 1872. 


Peter Black, alias Peter Williams, was put upon trial for 
the offense of an assault with intent to murder, upon the per- 
son of one S. Fleishman, alleged to have been committed with 
a hickory club and a large knife, on December 28th, 1871. 
The defendant pleaded not guilty. 

When the case was called, defendant moved for a continu- 
ance on account of the absence of Mollie Davenport, a mate- 
rial witness for the defense, by whom he expected to prove 
that the premises whereon the difficulty occurred between him 
and prosecutor were rented and controlled by defendant at the 
time. The formal showing as to her having been served with 
a subpeena, etc., was duly made. 

The motion was overruled and the defendant excepted. 

To this ground of exception the presiding Judge attaches 
the following note: “After the Court had overruled the motion 
for a continuance, the Court sent and brought in said Mollie 
Davenport, and she was in Court during the trial, but was 
not introduced by the defendant.” 

The following evidence was introduced for the prosecution : 
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S. Fleishman, sworn: On December 28th, in the evening, 
S. Cohen went to Orange Laramore’s house to see about some 
carpenter work; witness accompanied him; when witness 
entered the house the room was rather dark; two women were 
in the room; asked if Orange was at home; they said not ; 
asked the woman on the right hand of the fire-place which 
was Orange’s wife; asked her where Orange went to, where 
he was. While witness was talking, defendant came out of 
a dark corner and attacked Cohen and struck him on the head 
wiih a green, heavy stick, saying “you know, you know;” 
the stick was heavy enough to kill a mule; thinks it was a 
hickory stick; cannot tell the exact size; hearing the stick 
striking and the words “you know,” witness turned round 
when he hit him over the head with the stick; witness’ head 
commenced to bleed; said he intended to kill every white son 
of a bitch down there. This occurred in Sumter county, on 
the property of Dr. Holloway. Cohen told witness that he 
had been down there before and defendant had run him off; 
did not go down there to see the women; had never been 
there before; witness feared a difficulty ; any time witness goes 
out he prepares himself; witness did not draw his pistol 
till defendant had struck him two or three times; then wit- 
ness shot him twice; did not rush on defendant when he struck 
Cohen ; did not know anything about defendant’s keeping 
Julia; it was about nine o’clock at night, or after; witness 
hit defendant when he shot; witness was up the next day but 
was no account for business; the stick was heavier than a broom 
stick, 

Julia Worrill, sworn: Witness lived on a place that be- 
longed to Dr. Holloway; Orange rented from Dr. Holloway 
and witness rented from him. One night Mr. Cohen came 
down there when witness and defendant were off talking ; 
defendant asked him what he was doing there; said he wanted 
to see Orange; defendant said he should not go in there. Mr. 
Cohen said he should, because witness lived there and had 
told him that he could come in. Orange went off with de- 
fendant, The second time Mr, Cohen came Mr, Fleishman 
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was with him; they opened the door and asked where Orange 
was; defendant said “that man took him off;” defendant then 
struck Mr. Fleishman; he had no control over the house; 
was only a visitor; came to see witness; never saw Fleishman 
before; he said nothing to witness; only asked where Orange’s 
wife was; defendant struck Mr. Cohen first. Fleishman did 
not shoot until after defendant struck him; he had his back 
towards defendant when he was struck; he was talking to 
Orange’s wife. The stick with which Fleishman was struck 
was large enough to kill a mule if the blow was sufficiently 
hard. 

The defendant introduced no testimony. The jury returned 
a verdict of guilty. Whereupon the defendant moved for a 
new trial, because the Court erred in overruling the motion for 
a continuance, and because the verdict was contrary to the 
law and the evidence. The motion was overruled and the 
defendant excepted. 


GEORGE W. Wooten; C. T. Goope; J. A. ANSLEY, for 


plaintiff in error. 


C. F. Crisp, Solicitor General; Fort & Hous, for the 
State. 


McCay, Judge. 


It is no part of the duty of this Court to give merely theo- 
retical judgments. -Even if a Judge of the Superior Court 
has committed an error, yet, if the history of the case shows 
it did not affect the rights of the parties, this Court will not 
interfere with the judgment. Suppose the Judge did err in 
refusing this continuance. We do not say he did—yet, the 
witness was in fact present at the trial, and the accused lost 
nothing by his absence. We are free to say that we see some 
circumstances in the evidence in this case that go to miti- 
gate the offense of which the accused is charged. But as we 
have so often said, this Court is not a jury. Nor is it a Court 
of appeal from the verdict of a jury. The theory of our 
law, and we think it a wise one, leaves the decision of 
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questions of fact to a jury of twelve men, and it requires from 
them an unanimous verdict. The Court ought only to inter- 
fere with that verdict when it discovers mistake, passion, pre- 
judice, something indicating that the jury have not fairly de- 
cided the question. A mere difference of opinion, as to the 
general result of the testimony, a different estimate of the 
truthfulness of the witnesses, is not a proper ground for a new 
trial. More especially is this true in the relation this Court 
bears to a verdict. Our jurisdiction is over the judgment of 
the presiding Judge, in granting or refusing a new trial. If 
he be satisfied with the verdict, it comes to us with the addi- 
tional weight of his refusal to exercise the discretion given 
to him by law, in cases where the verdict seems to be con- 
trary to the weight of evidence, and if he grant the new trial, 
the verdict comes to us weakened by the weight of his discre- 
tion against it. The Judge of the Superior Court occupies 
thus an important place in a discussion here over a motion for 
new trial. For the purpose of finding a verdict, the juris- 
diction over questions of fact is exclusively with the jury. 
But when a verdict is found, and is complained of as not in 
accord with the proof, the functions of the Judge of the Su- 
perior Court are, by law, to be exercised in the case. He 
hears and sees the witnesses. He is present, and knows some- 
thing of the unwritten history of the trial, and the law casts 
upon him not only a right but a duty to examine the case, 
and form his own conclusions. This it is his imperative duty 
to do in a wise, just, fair spirit; holding the scale of justice 
even, and to grant or refuse a new trial, accordingly, as in his 
judgment, the verdict is contrary to evidence and to the prin- 
ciples of justice and equity. This Court will not interfere, 
unless, on looking at the whole case, we are satisfied that the 
Judge has himself acted hastily and without a due considera- 
tion of the question before him. 

We desire to impress upon the Judges of the Superior Court 
the importance to the rights of the parties, and to the public 
interest, of the position they occupy in relation to verdicts 
of juries, and to say, that in our decisions here on questions 
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of new trial, on the facts, we do and shall consider the discre- 
tion they have exercised a large element in the question as it 
comes before us. 

In view of these principles, we do not feel authorized to 
reverse the judgment of the Judge in this case. 

Judgment affirmed. 


Duncan & JouNsTON, plaintiffs in error, vs. GILBERT M. 
SrokEs, defendant in error. 


(MontGomery, Judge, was providentially prevented from presiding in this case.) 


When a suit was brought against A on an open account for monies 
advanced to B, which it was claimed A was liable to pay, and a ver- 
dict was had in favor of the defendant, and subsequently the plaintiff 
in the suit brought another action against A for the same monies, 
charging that he was liable to pay them, by reason of his fraud and 
deceit practiced on the plaintiff, and A pleaded the former judgment 
in bar, and on the trial the same evidence and no other was offered as 
had been used in the other case: 

Held, That it was not error in the Judge to charge the jury that if they 
believed the cause of action now sued on was the same transaction as 
was investigated in the former trial they ought to find for the defend- 
ant. 


New trial. Former recovery. Before Judge CLARK. 
Leg Superior Court. November Term, 1872. 


Duncan & Johnston brought case against Gilbert M. Stokes, 
alleging that by his fraud and deceit in inducing them to ad- 
vance money to Hunt & Bryan, a firm engaged in the plant- 
ing business, alleged to be insolvent, he had injured and dam- 
aged them in the sum of $5,000 00. 

The defendant pleaded former recovery. That plaintiffs 
had at a former term of the Court brought an action of com- 
plaint against defendant for the moneys alleged to have been 
advanced by them to said firm of Hunt & Bryan, which re- 
sulted in a verdict for the defendant; that a new trial was 
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awarded by the Court, which decision was reversed by the 
Supreme Court: See 43 Georgia Reports, 297. 

The evidence is unnessary to an understanding of the de- 
cision. 

The jury returned a verdict for the defendant. The plain- 
tiffs moved for a new trial upon the following grounds, to-wit: 

Ist. Because the Court erred in charging the jury as follows: 
“The defendant having filed and set up a plea of former re- 
covery in this case, and it appearing by evidence that this is 
the same transaction, and the evidence being the same that 
was used in the other case pleaded, upon which it is admitted 
there was a recovery for the defendant, and it is insisted be- 
cause the other case was an action ‘ex contractu’ the judg- 
ment therein does not bar the plaintiffs from maintaining this 
action which is for a tort. I charge you, that if you believe 
this is the same transaction, and upon the same evidence em- 
braced and used in the other case, then you ought to find a 
verdict for the defendant.” 

2d. Because the Court erred in charging the jury as follows: 
“That if the plaintiffs in the other case had the right to sue 
for a tort, and instead of so doing waived his tort and sued in 
assumpsit, he is barred by his election, and if he lost in that 
case, he cannot maintain this action.” 

The Court refused a new trial, and plaintiffs excepted upon 
each of the grounds aforesaid. 


Vason & Davis; Hines & Hosss, for plaintiffs in egror. 
W. A. Hawgrys, for defendant. 


McCay, Judge. 


The first action in this case was assumpsit, or rather com- 
plaint under our statutory forms, upon an open account. In 
that suit the plaintiffs undertook to show by certain letters and 
acts of defendant that he had promised, or that from what he 
had done the law implied a promise to pay the plaintiffs’ ad- 
vances to Hunt & Bryan. The jury found against them, and 
this Court upheld the finding. They now bring a suit in tort, 
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alleging that the defendant, by his deceit, has damaged them a 
certain amount, and they offer precisely the same evidence they 
used on the former trial to sustain their declaration. Is the 
judgment in the first suit a bar? We think it is. The only 
ground upon which it can be contended that the evidence sus- 
tains the charges in the declaration in the last suit is, that. it 
proves that the defendant, by his acts or letters led the plain- 
tiffs to believe he would pay the advances to Hunt & Bryan, 
that is, that by his false statements and acts he misled the 
plaintiffs into that belief. 

Now it does not and cannot make any difference whether a 
promise is in words or acts. If the defendant did, or said, 
or wrote any thing from which the plaintiffs had a legal right 
to infer that he had undertaken to pay them, that would be a 
promise, and if not an express promise it would make such a 
state of facts as that the law would imply a promise. In 
other words, if in this evidence there is anything from which 
it is proper to infer that the defendant had led plaintiffs to 
believe he would pay the advances to Hunt & Bryan, it would 
have been the duty of the jury to find for the plaintiffs in the 
first suit. But after hearing all this evidence the jury found 
for the defendant, and this Court affirmed the judgment. It 
follows, therefore, that the judgment in the first suit is a bar 
to this. The evidence introduced, if it shows that the de- 
fendant, by his acts, words or writings, led the plaintiffs, by 
his deceit, to believe he would pay their advances to Hunt & 
Bryan, would have entitled the plaintiffs to a verdict in the 
first suit, since it would have shown either an express prom- 
ise or a state of facts from which the law would imply a 
promise. But on this question of the effect of the evidence a 
jury has passed. We think this is the rule laid down by the 
authorities. The right of the plaintiff to bring a second suit 
depends upon whether the jury in the first case passed upon 
what he now claims to be the effect of the evidence. If it 
did the verdict is a bar. We think, therefore, the Court was 
right, and affirm the judgment. 

Judgment affirmed. 
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Pettis vs. Campbell. 


Davip A. Perris, plaintiff in error, vs. TaBrrHA CAMp- 
BELL, defendant in error. 


( MontcGomery, Judge, was providentially prevented from presiding in this case.) 


1. When an amendment was moved to a declaration, and allowed by the 
Court, and no bill of exceptions was filed to the judgment, it is too 
late, at the next term of the Court to move to dismiss the writ for any 
cause, which the amendment cures. That the amendment ought not 
to have been granted cannot be said, after the party has submitted 
thereto, by failing to file his exceptions as required by law. 

2. When a note was made during the war partly for certain considera- 
tions passing at the time, and partly for a pre-existing debt, to-wit: 
the hire of a negro in 1861, and it was in proof that the defendant had 
offered to pay the whole note in Confederate money, which the plain- 
tiff refused to take: 

Held, That it is no ground for a new trial, that the Judge charged 
the jury that the offer to pay in Confederate money, and refusal, could 
only justify the forfeiture of the interest. 


Amendment. Waiver. Tender. Confederate money. In- 
terest. Before Judge CLARK. Lee Superior Court. No- 
vember Term, 1872. 


Complaint was brought in the name of James Campbell, 
against David A. Pettis, on a note made by said Pettis, on 
March 12th, 1862, due January Ist, 1863, for the sum of 
$325 00, returnable to September term, 1869, of Lee Supe- 
rior Court. No affidavit of the payment of taxes was filed. 
James Campbell died in the summer of 1862, leaving neither 
wife nor children. There was no administration upon his 
estate. At the September term of the Court, 1871, the dec- 
laration was amended by inserting the name of Tabita Camp- 
bell, as the person for whose use said suit was proceeding. 
At the March term, 1872, the declaration was further amended 
by striking therefrom the name of James Campbell, the orig- 
inal plaintiff. Upon the facts aforesaid, the defendant moved 
the Court to dismiss the case. The motion was overruled, 
and the defendant excepted. 

The plaintiff introduced the note and closed. The defend- 
ant proved that.the note was given for a Confederate money 


. 
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consideration; that $170 00 of the consideration was for a 
note given for the hire of a negro for the year 1861; that the 
balance was for some Confederate money; that defendant 
never borrowed any Confederate money from James Camp- 
bell, and did not know how much Confederate money was in 
the consideration (?); that defendant never received any ben- 
efit from the services of the negro, nor from the Confederate 
money; that he had tendered the full amount of the note to 
Mrs. Campbell in Confederate money. 

The Court charged the jury, “that if $170 00 of the con- 
sideration was for negro hire for 1861, and for a negro hired 
the first of the year 1861, they could not scale that amount, 
but must find that amount with interest, and scale the balance 
upon the principles of equity; that if the consideration was a 
Confederate transaction and payable in Confederate money, 
and the defendant tendered the Confederate money, it only 
stopped the interest.” To which charge the defendant excep- 
ted. 

The jury returned a verdict for the plaintiffs. 

The defendant assigns error upon each of the grounds 
aforesaid. 


t 
W. A. Hawkins, for plaintiff in error. 


Lyon & Irvin, for defendant. 


McCay, Judge. 


The amendments made at different times as this case pro- 
gresses are rather startling. The suit started in one name 
and has ended in another. But these amendments were not 
objected to, at least no steps were taken to file exceptions as 
provided in section 4191 of the Code. 

If parties see fit to submit to interlocutory orders for amend- 
ment, etc., and allow the term to pass without filing excep- 
tions, it is their own fault if they are concluded. Without 
doubt, Judges commit errors. But there must be some point 
at which litigation and dispute over a question end. A 
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judgment of a Court is a serious thing, and is not to. be ques- 
tioned and haggled over day after day and term after term, 
during the progress of the cause. If it occur before the final 
trial the law provides how the party shall except to it, how 
his exceptions shall be filed and become part of the record, 
and how they may, after the final hearing, be decided, should 
they affect the merits of the cause. We think this is a wise 
provision. Objections to interlocutory orders, not filed as the 
law requires, are taken as submitted to. 

We think there was no error in the charge. The tender of 
Confederate money was certainly no tender for that part of 
the debt contracted in 1861, and the creditor was not bound 
to take any notice of a tender which proposed to pay the 
whole debt in Confederate money. 

Judgment affirmed. 


Susan Eperuart, plaintiff in error, vs. THe STATE OF 
GeorGIA, defendant in error. 


(MontGomery, Judge, was providentially prevented from presiding in this case.) 


1. This Court will not interfere with the discretion of the Judge below, 
in refusing to grant a continuance, unless that discretion be abused. 
2. In a criminal cause, after a jury has been made up, it is no good 
ground to quash or set aside the panel, that there is upon it one incom- 
petent juryman, or that during the making up of the jury, persons 
were put upon the prisoner, as proposed jurymen, whose names were 

not on the legal jury list. 

8. Section 4588 of Irwin’s Revised Code, providing the mode of pro- 
ceeding, if a juror, be by newly discovered evidence found to he in- 
competent, after the jury is made up and before the trial, applies as 
well to a case where the State objects to a juror as to an objection by 
a prisoner. 

4. The decision of the Judge, as the trior, in impaneling a jury, in a 
criminal case, upon the questions of fact, submitted to him as such 
trior, (as for instance, as to the bias of a juror) is final and cannot be 
the ground of a motion for new trial. 

5. If, during a criminal trial, the jury separate, and the Judge. of his own 
motion, take notice of the fact and proceed by examination to purge 
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the jury, and the prisoner and his counsel say nothing, and make no 
objection that the examination is incomplete, he cannot, after verdict, 
say that the purgation of the jury was not complete. 

6. Whether a party who has announced his case as closed, shall after- 
wards be allowed to introduce a witness, and when during the course of 
a trial this privilege shall absolutely cease, must depend on the circum- 
stances of each case, and on the discretion of the Judge, and it is only 
when decided injustice is done that.this Court will control that discre- 
tion, 

7. The burden of the proof showing that a confession made by a prisoner 
is not voluntary is upon the prisoner, and if nothing appear to the 
contrary, the confession is admissible as a voluntary confession. 

8. Confessions of guilt may, according to their nature be direct or cir- 
cumstantial evidence. If they be of facts, directly admitting the com- 
mission of the crime charged they are direct evidence, but if the fact 
confessed be only matter from which an inference of participation 
arises, they are circumstantial only. 

9. Where a murder by strangulation was stated by the prisoner to have 
been committed by another in the prisoner’s presence, and the pris- 
oner confessed that she, at the suggestion of the active and leading 
murderer, stopped the deceased’s cries by putting a handkerchief over 
her mouth, this is to be taken as direct evidence of guilt, and not as 
circumstantial only. — 


Criminal law. Continuance. Jury. Practice. Confes- 
sions. Evidence. Before Judge CLtark. Webster Supe- 
rior Court. May Special Term, 1872. 


At a special term of Webster Superior Court, held in May, 
1872, Enoch F. Spann and Susan Eberhart were indicted for 
the offense of murder upon the person of Sarah Spann, al- 
leged to have been committed on the 4th day of the then 
present month. The indictment contained additional counts 
against Susan Eberhart, charging her as a principal in the 
second degree, and as an accessory before the fact. After the 
conviction of Spann, Susan Eberhart was placed on trial and 
pleaded not guilty. 

The evidence made, substantially, the following case : 

On May 4th, 1872, the defendant, Enoch F. Spann and 
his wife, Sarah Spann, the deceased, were seen together at the 
house of Spann, in Webster county, at between nine and ten 
o’clock in the evening. On the next morning, the body of 
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Sarah Spann was found covered up in bed, except the hair, in 
said house, with marks of violence about her neck, suggesting 
the probability that she had been strangled to death. A hand- 
kerchief, with blood on it, was found wadded under the pillow 
of the bed. Under the back portion of the house was found 
a rope, with hair on it resembling the hair of the deceased. 
Spann and the defendant were not to be found about the house, 
but tracks were discovered, leading from the house in a south- 
eastern direction, indicating that they had been made by par- 
ties when running. The larger track appeared to have been 
made by a number nine shoe, the smaller was made by bare 
feet, but looked as if number five shoes would fit them. ‘The 
defendant and Spann were arrested in Coffee county, Alabama, 
one hundred and twenty-five miles from the place of the mur- 
der, and on the ninth day after the commission of the offense. 
After the arrest, both prisoners confessed fully the commission 
of the crime; that they were equally guilty. The defendant 
stated that she had fallen in love with Spann, and had prom- 
ised to marry him, providing his wife was out of the way; 
that Spann had told her that if this was her only objection, 
he could soon put her out of the way; that both then com- 
menced devising plans how they could accomplish this end ; 
that this was about a month and a half before the murder was 
committed ; that the first arrangement was to drown her in a 
barrel of water, but her heart failed, and she begged Spann 
out of the notion of putting the deceased to death on that oc- 
casion ; that the next appointment was at the cow-pen, but her 
heart again failed, and she again begged Spann out of the no- 
tion; that the next appointment was on the night when the 
murder was actually perpetrated. That Spann made the nec- 
essary preparations by going after the rope while Mrs. Blakey 
and the two Miss Cockranes were at the house; that the de- 
fendant went to bed and went to sleep; that Spann aroused 
her, told her to get up, as he had all things prepared to kill 
his wife; that she got up and went near the bed of deceased 
with Spann; that he commenced tightening the rope on his 
wife’s neck ; she gave one shriek, when Spann told the de- 
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fendant to stop her mouth with a handkerchief; that she 
handed the handkerchief to Spann. Spann stated, on this 
point, that the defendant placed the handkerchief on the 
mouth of the deceased, and he rammed it in with one of his 
hands. 

The defendant further stated that she turned sick and was 
about to faint, when Spann told her to go back to bed; that 
she retired to bed and went to sleep; that Spann came to bed 
to her and told her his wife was dead ; that they both remained 
on the bed from two and a-half to three hours ; that they got 
up, kindled a light in the house and took the rope off the neck 
of deceased, when they discovered a severe (?) ring around her 
neck, underneath the rope; that the defendant put on some 
water and warmed it, for the purpose of washing off the mark, 
but the more they washed the plainer it became; that they 
then closed her mouth and eyes; that Spann then said he 
must leave, because if he stayed there he would be hung, and 
that the defendant could return to her father’s or go with him, 
just as she liked; that defendant replied, that if she stayed 
there she would be hung, and that she preferred going with 
him and taking the chances ; that they left very hurriedly. 

The jury returned a verdict of guilty. Whereupon the 
defendant moved for a new trial upon the following grounds, 
to-wit: 

Ist. Because the Court erred in refusing a continuance of 
said cause, upon the written showing made by the defendant 
to the effect, that the crime with which she was charged was 
alleged to have been committed on the fourth day of the pres- 
ent month, (May;) that the defendant was arrested on or 
about the thirteenth day of the same month; that she had 
been closely confined in the common jail of the county since 
her arrest, and that she could not safely come-to trial on ac- 
count of the excitement in the public mind against her. 

2d. Because the Court erred in refusing a continuance on a 
second motion, made after the first was overruled, on the 
ground that the counsel had not had sufficient time to prepare 
the defense, not anticipating a special term of the Court. 

VoL. xiv. 39, 





602 SUPREME COURT OF GEORGIA. 


Eberhart vs. The State of Georgia. 





(Nore BY THE JuDGE:) “The Court interrogated counsel as 
to what proof they required, whether any witness was absent, 
and what points of law they wished to investigate? Upon 
counsel stating that they knew of no testimony or witness 
that they did not have, and on failing to state any points of 
law on which they were not prepared, the motion was over- 
ruled.” 

3d. Because the Court erred in refusing to quash the panel 
of jurors sworn to try the defendant, upon the ground that 
the name of one of the jurors was not in the jury box, and 
that other jurors had been put upon the defendant whose 
names were not in said box. 

(NoTE BY THE JUDGE:) “The Court overruled the motion 
on the last ground, because the list of jurors was in the clerk’s 
office in the Court room during the whole time, and accessi- 
ble to counsel and prisoner, and the objection, if true, (of 
which the Court knew nothing) should have been taken at 
the time the jurors’ names were called, and if counsel knew 
of the fact or might have known it, the objection was too late. 
Counsel did not state that they did not know the fact when 
the names were called. The Court allowed the motion on the 
first ground as a matter of favor, stating to counsel they could 
withdraw the juror, and the call of the jurors’ names be con- 
tinued until another was obtained. This proposition was de- 
clined, and counsel for the defendant agreed to let the juror 
remain without waiving the objection.” 

4th. Because the Court erred in the following ruling: In 
this, after the jury was impanneled to try the cause, and be- 
fore the bill of indictment was read, and before the case was 
opened and any testimony introduced, the Solicitor General 
stated in his place that he had just learned that Jeptha Whar- 
ton, sworn and then on the panel, had stated on the evening 
before, that if he was on the jury he would not find the pris- 
oner guilty, and asked that the juror be put on triors. The 
Court allowed the request, and acted as trior. D. R. Shep- 
herd, W. F. Spann and James M. Wharton testified that 
Wharton had stated to them that, from what he had heard, he 
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did not think the prisoner ought to be hanged. James M. 
Wharton, a brother of the juror and a witness for the State, 
who was afterwards sworn and examined, testified that on the 
preceding evening he narrated to the juror all the main facts 
in the case as he knew them, and that the juror then said if 
he was on the jury he would not find the prisoner guilty of 
murder. The witness, Shepherd, stated that the juror was a 
man of decided character, and of fixed opinions. The juror 
was withdrawn and set aside, and the call continued, over the 
objection of counsel, until another juror was sworn in his’ 
place. : 

5th. Because the Court erred in allowing W. D. Yarbrough 
to be put on the prisoner under the circumstances stated in 
the note by the Judge. 

(Nore BY THE JUDGE:) “ During tle trial of Spann the 
Court had ordered the tales jurors, and other jurors who were 
not sworn to try the case of Spann, to retire from the Court, 
stating that if they heard the testimony in that case they would 
probably be disqualified in the case against Susan Eberhart. 
During the trial of Spann, the Court discovered Yarbrough 
standing in the Court room, and at once ordered him to re- 
tire. When his name was called, and he had qualified him- 
self as a juror, counsel for the defendant put the juror on 
triors, the Court acting as trior, and proved that he was at 
one time seen standing in the Court room during.the trial of 
Spann. The juror then stated that he was in the Court room 
but a few moments, and heard but a few words of the testi- 
mony, and had formed no opinion from what he had heard. 
The Court decided the juror competent, but he was rejected 
by the prisoner.” 

6th. Because the Court erred in allowing the following pro- 
ceeding upon the trial: During the examination of witnesses, 
the Court took a recess for dinner, and durjng the recess, the 
Court allowed the jury to go to the hotel, in the charge of the 
bailiff, to get dinner, without the consent of defendant’s coun- 
sel, and after dinner some of the jurors returned to their room, 
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and some five jurors remained at the hotel and talked with 
the citizens. 

(Nore BY THE JuDGE.)—“ The Court makes this state- 
ment. When I came out of my room to go to the Court 
room, I discovered some five jurors sitting in the piazza of 
the hotel, in company with the bailiff and some three or four 
citizens, one of the counsel for prisoner among them. They 
were immediately ordered to the Court room. Upon the re- 
assembling of the Court, the Court, upon its own motion, had 
the jurors who were at the hotel all sworn, and they stated 
that they had not conversed with any one about the case, nor 
had any one conversed with them about it; that they were 
talking about their farms. The Court being satisfied with 
this statement, and no objection being made by the counsel for 
prisoner, the jurors were retained and the case proceeded.” 

7th. Because the Court erred in allowing the Solicitor Gen- 
eral to introduce a witness, after the evidence had closed and 
the argument before the jury had commenced, to prove the 
venue in Webster county. 

(Note By THE Court.)—“The Court makes this expla- 
nation. Counsel for the prisoner was demanding before the 
jury a verdict of acquittal, on the ground, that the venue was 
not proven. The Solicitor General stated that the fact had 
been proven. The Court, without deciding the point, allowed 
the fact to be proven then, over the protest of counsel for the 
defendant. It appeared, afterwards, upon an examination of 
the testimony of Dr. Carter, that the venue had been proven.” 

8th. Because the Court erred in allowing the confessions of 
the defendant and of E. F. Spann to go to the jury without 
a preliminary examination, and without proof that they were 
freely and voluntarily made. 

(Nore BY THE JupGE.)—“ The Court explains by saying, 
that during the examination of the same witnesses, on the 
trial of Spann, on the preceding day, in the main, on the 
same confessions, the Court had thoroughly examined the wit- 
nesses as to the character of these confessions, and had fully 
satisfied itself that they were freely and voluntarily made, 
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without the slightest hope of benefit or the remotest fear of 
injury. During the trial of the prisoner, no objection was 
made by the counsel on this ground. The attention of the 
Court was not called to the fact, and the matter was over- 
looked by the Court. .The Court is fully satisfied that the 
confessions were voluntarily made, and he believes that the 
counsel for the prisoner should have made objection at the 
time. When the objection was made in the argument to the 
jury, the Court stated to counsel that he ought to have called 
the attention of the Court to the fact before the confessions 
were allowed, and then made his objection. .Counsel replied, 
that he did not think it his duty to make out the case for the 
State.” 

9th. Because the Court erred in not instructing the jury 
that a recommendation to mercy would change the penalty of 
the crime, under the following state of facts. When the jury 
came in with the verdict, and before it was delivered, they 
asked the Court if a recommendation to mercy by them would 
change the penalty, and the Court told them that it would 
not. When they delivered the verdict, counsel for the de- 
fendant asked, at that time, that the jury be allowed to ree- 
ommend to merey. The Court declined to so instruct them. 

10th. Because the Court erred in not having the names of 
the jurors trying said case called when they came in with their 
verdict. 

(NoTE BY THE JuDGE.)—“ No such request was made of 
the Court, and the Court knew that all the jurors were pres- 
ent.” 

The motion for a new trial was overruled and the defend- 
ant excepted, upon each of the grounds aforesaid. 


W. A. Hawxrys; Tuomas H. Pickett, for plaintiff in 
error. 


C. F. Crisp, Solicitor General; C. T. Goons, for the 
State. 








605 SUPREME COURT OF GEORGIA. 





Eberhart vs. The State of Georgia. 





McCay, Judge. 


1. We have often declared that in cases of discretion the ac- 
tion of the Circuit Judge will only be disturbed by this Court 
when the discretion is abused. The. statute, Code, section 
3480, expressly gives the Judge a discretion on questions of 
continuance. Surely it cannot be said, under the state of facts 
presented by this record, it was an abuse of a wise discretion 
to refuse to continue the case. To say that there was ground 
for continuance does not meet the case. The question is, has 
the Judge shown gross mistake or a want of proper considera- 
tion for the rights of the prisoner? Is it apparent that he 
has done injustice? We think not. Was the action of the 
Judge on this question so manifestly wrong as to indicate that 
his Honor was displaying undue haste, so as that the pris- 
oner has been wronged? We doubt if there are many crim- 
inal cases that may not be indefinitely postponed on the same 
showing. 

2. A motion to set aside a panel is, in substance, a chal- 
lenge to the array, and must be on some ground that taints 
the whole. The facts claimed to be true here have only ref- 
erence to some of the jurors, and we are unable to understand 
how it can be contended they affect the array. If the men on 
the panel who come within the category stated are taken off 
the list, there would be no objection to it. The facts no more 
make a ground of challenge to the panel than would the fact 
that there was on it a juryman disqualified from interest, bias 
or kinship. 

3. There is nothing in section 4588 of the Revised Code 
confining its provisions to one side. The language is general. 
There is no reason why it should apply to an objection by the 
prisoner, and not to a case where the objection is by the State. 
The words of the law and the reason of the law cover both 
the State and the prisoner. 

4. The Judge is made the trior by the statute—not this 
Court, and if his judgment is to be reversed here, for such 
reasons as this bill of exceptions presents, it results that this 
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Court is the trior, and not the Judge. This Court can only 
interfere on questions of law, and a finding, whether of Judge 
or jury, is not illegal unless there be mistake, or manifest 
bias, or prejudice, or be based on a misconception of law. 
Suppose the old law of force and the verdict of competency 
be by triors chosen as at common law, is there any appeal 
from their verdict? We see no reason why, as the Judge 
takes their place, his decision or finding should not stand on 
the same ground, to-wit: be final. 

5. The most that can be said of this failure to examine all 
the jurymen, is that there was a separation of the jury. But 
the defendants knew this; did not object at the time, nor did 
they find any fault with the purgation of the Judge until af- 
ter the verdict. It is too late to make such an objection after 
verdict, unless it appear that the knowledge came to the de- 
fendant after verdict. Parties ought not to be allowed to take 
all the chances of a favorable verdict, and finding themselves 
mistaken in their hopes, then bring forward objections to the 
jury known to them at the trial. 

6. Perhaps there are cases where Courts of error have 
granted new trials on just such grounds as this. But it seems 
to us that in the breaking down of the old unbending forms 
of the common law, by our Code, the necessity for a specific 
order of proceedings goes with it; that one shall be held to 
his announcement is in the main right. But to make such a 
rule so rigid as to separate it from the other rules as to order, 
and say that whilst the Judge may modify them as justice and 
the public convenience may require, he must be held to this 
with an iron grip, seems to us absurd. If injustice has come 
from a deviation from the rule, we would interfere, but there 
is no pretence here of that. That this privilege has, in this 
case, been granted to the State, and is therefore unjust to the 
prisoner, goes upon the idea that different rules apply. But 
we see no reason for this. The order of business ought, as a 
general rule to be pursued by both parties, and the Court ought 
to have the power when a proper case presents itself to mod- 
ify the rule where no injustice will occur, and the public in- 
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terests be subserved. It is not a positive right, and unless 
the modification has interfered in some way with a fair hear- 
ing, we are not disposed to scan the order of the Judge with 
close scrutiny in such matters. 

7. Without doubt, confessions must be voluntary—that is, 
if they are made under the hope of reward or fear of hurt, 
they are not competent: Revised Code, 3740. It appears 
from the record that these confessions were offered and no ob- 
jection made by the prisoner’s counsel to their going in. We 
incline to think that, if objected to, it would have been the 
duty of the State to show the circumstances under which they 
were made, that the Court might see if they were voluntary. 
But confessions are not illegal evidence, standing alone. They 
are received in criminal cases on the same principles as in 
civil: Roscoe’s Criminal Evidence, 37 ; 1 Phillip’s Evidence, 
397. It is the right of the prisoner to object to their coming 
in, unless the circumstances under which they were made also 
come in; but if he or his counsel fail to object, and the con- 
fessions go to the jury without any special inquiry as to the 
circumstances, he is not entitled to a new trial. The wit- 
nesses, in fact, detail, apparently, all that took place, especially 
at the fence. Perhaps, however, had the evidence been ob- 
jected to, other facts might have appeared. It was the right 
of the prisoner to insist that an inquiry should be made, but 
as he failed to do this—as his counsel permitted the evidence 
to go in without objection, we must take it for granted that 
they preferred not to insist ; that they knew, as the Judge cer- 
tifies he knew, from an examination he had made on the trial 
of Spann, that they were voluntary. Confessions are legal 
evidence. To say that they are illegal, unless proven to be 
voluntary, would, in most cases, be to lose them altogether. 
Unless the circumstances under which they are made show 
they were not voluntary, they are admissible. If they are 
given in and not objected to, it is too late after verdict to say 
that there was not a sufficient inquiry into the circumstances. 
And this is true, even though it was the duty of the State, in 
order to justify their admission over an objection by the pris- 
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oner, to go further and show that all the circumstances under 
which they were made had, in fact, been proven. 

8. Confessional evidence may be circumstantial. As for in- 
stance, if it be of a fact, which is itself but a circumstance, from 
which guilt is inferable. But, confessions may be of the fact 
of the crime itself—of its actual commission, or of actual aid, 
by the prisoner, in the commission. It is, then, direct evi- 
dence. The confession is only the mode of proof: See Best on 
Evidence, 396; Wills on Circumstantial Evidence, 88. One 
may, it is true, say that proof of a fact, or a crime, by proof, 
not that the witness saw it, but by proof that the accused has 
admitted it, is only proof of such a fact, to-wit: the confes- 
sion, as justifies the inference of guilt. The evidence comes 
to the Court, not from the mouth of a witness who saw the 
fact, but from one who testifies that he has heard the prisoner 
say so and so. Butif the saying of the prisoner be con- 
cerning the act itself, and not simply of a fact from which the 
act is inferred, the testimony is at last of the act, and not of 
circumstances. True, there is a chance that, as the Court gets 
the fact, through first the prisoner, and then the witness, there 
is one remove further from the fact than if the witness testifies 
to incidents of the transaction itself. The protection against 
mistake or error, however, is in the improbability of one free 
from fear or hope confessing guilt. A confession in open Court 
is evidence, even of treason, and it is a sound rule of law and 
of common sense that a free confession is very strong evi- 
dence of guilt. The confession in this case is of the act itself. 
The prisoner, as one of the witnesses stated, admitted that she 
had held the hankerchief over the mouth of Mrs. Spann dur- 
ing a part of this horrible tragedy. It was a fearful and hor- 
rible deed. And she who stood by, aiding, even with her 
woman’s hand, the foul brute who thus strangled her he had 
sworn to love and protect, is just as guilty as he. The stop- 
ping of the poor victim’s cries, with the handkerchief, is just 
as much a part of the act as the tightening of the rope. 

9. It gives us great pain to be compelled by our sense of duty 
to the law and to the public, to affirm this judgment. We 
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have, however, no sympathy with that sickly sentimentality 
that springs into action whenever a criminal is at length about 
to suffer for crime. It may be a sign of a tender heart, but 
it is also a sign of one not under proper regulation. Society 
demands that crime shall be punished and criminals warned, 
and the false humanity that starts and shudders when the axe 
of justice is ready to strike, is a dangerous element for the 
peace of society. We have had too much of this mercy. It 
is not true mercy. It only looks to the criminal, but we must 
insist upon mercy to society, upon justice to the poor woman 
whose blood cries out against her murderers. That criminals 
go unpunished is a disgrace to our civilization, and we have 
reaped the fruits of it in the frequency with which bloody deeds 
occur, A stern, unbending, unflinching administration of the 
penal laws, without regard to position or sex, as it is the highest 
mark of civilization, is also the surest mode to prevent the 
commission of offenses. 


Judgment affirmed. 


J. W. Latarop & Company, plaintiff in error, vs. Bev- 
ERLY C, MITCHELL, defendant in error. 


(MontTGomery, Judge, was providentially prevented from presiding in this case.) 


When in a suit on the indorsement of a promissory note, the defendant 
pleaded that he had given to the agent of the plaintiff notice to sue 
the note, and that suit had not been brought within three months, and 
it became necessary for the defendant to go into the contents of the 
written notice : 

Held, That application to the agent and a denial by him of the custody 
of the paper is not sufficient to allow parol evidence of such contents. 
Prima facie the agent is presumed to have sent the paper to his prin- 
cipal, and he being the plaintiff, was entitled to notice to produce it. 


Secondary evidence. Production of paper. Before Judge 
CxiaRK. Sumter Superior Court. October Term, 1872. 
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J. W. Lathrop & Company brought complaint against Bev- 
erly C. Mitchell, as indorser upon a promissory pote made by 
James G. M. Ball, on January 7th, 1860, due on December 
25th next thereafter, payable to B. C. Mitchell or bearer, for 
$348 00. 

The defendant pleaded that in the year 1866 he served F. 
M. Coker, the agent of plaintiffs, and who then had the note 
sned on in his hands for collection, with a written notice to 
proceed to collect said note out of the principal within three 
months after the date of said notice, or to institute suit there- 
upon, and that he mailed at the same time a similar written 
notice to the plaintiffs. That the plaintiffs had failed to pro- 
ceed against the maker of said note within the three months, 
and that thereby the defendant was discharged from liability . 
on the same. ; 

In the course of the trial, the defendant testified that in 
June, 1866, he went to Francis M. Coker, then the agent of 
the plaintiffs, having the note sued on in his possession, and 
delivered to him a written notice to sue the principal debtor. 

Counsel for plaintiffs objected to any parol evidence of the 
contents of said notice, the same appearing to have been in 
writing. | 

The defendant, for the purpose of laying the foundation for 
said secondary evidence, then stated that since the institution 
of this suit he went to said Coker and called his attention to 
said notice, but he replied that he had no recollection of hay- 
ing had such notice, or anything about it. 

Willis A. Hawkins, Esquire, the defendant’s attorney, 
stated that since suit had been commenced he went to the of- 
fice of said Coker and inquired about said notice; that Coker 
replied that he had no recollection whatever of said notice; 
that at his request Coker searched in his office for said notice, 
but could not find the same. 

It was admitted that no notice to produce said written no- 
tice to sue had been served upon the plaintiffs, or their coun- 
sel, or on said Coker. 

The Court then, over the objection of counsel for plaintiffs, 
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allowed said defendant to testify as to the contents of said 
notice, and plaintiffs excepted. 

The jury returned a verdict for the defendant. The plain- 
tiffs assign error upon the aforesaid ground of exception. 


C. T. Goong, for plaintiffs in error. 
W. A. Hawerns, for defendant. 
McCay, Judge. 


We do not go into the evidence educed on the trial on either 
side, in this case. The date of the notice and its contents 
were material, and it was the right of the plaintiff to insist 
that the original should be produced. Was the foundation 
laid for the parol proof? If the notice was given to Coker, 
the agent, the presumption is that he transmitted it to the 
principal, and search for it now by Coker, or inquiry of him, 
does not exhaust the duty to search further. Notice to the 
plaintiff would be the proper mode. If notice to sue was 
sent him by Mitchell, or by Coker, it is a fair presumption 
that he has it, and, on notice, will produce it. The law re- 
quires all the proper custodians of a paper to be inquired of 
before parol evidence of its contents are allowed. 

We think a new trial ought to be granted on this ground. 
The inquiry of Coker so long after the transaction is not 
enough. The presumption is that plaintiff has the paper, and 
he was entitled to notice to produce it before parol evidence 
was admissible. 

Judgment reversed. 


A. H. KEenpRICcK, administrator, plaintiff in error, vs. EL1z- 
ABETH RAVENS, defendant in error. 


(MonTGomERY, Judge, was providentially prevented from presiding in this case. 
\ 


1. On the trial of an issue, on the return of commissioners to assign 
dower, the applicant for dower is the movant, and has the right to 
open and conclude. 

2. There was in this case no sufficient evidence to justify the verdict, and 
the Judge erred in not setting it aside. 
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Argument. Dower. New trial. Before Judge CLarx. 
Sumter Superior Court. October Term, 1872. 


Elizabeth Ravens, widow of James Ravens, deceased, pe- 
titioned for dower in the lands of her husband. Commis- 
sioners were appointed, a return made, and a traverse entered 
by A. H. Kendrick, administrator de bonis non, cum testa- 
mento annexo, upon the estate of said James Ravens. 

The following evidence was introduced upon the trial of 
the issue thus formed. 

Elam Johnson, for petitioner, sworn: Knew the deceased 
in his life, and the lands of which he was possessed at the 
time of his death, consisting of about nine hundred acres; 
the applicant was his widow; witness married one of the 
daughters of the deceased. 

Benton M. Wheeler, for the defense, sworn: Was a witness 
to the paper exhibited, and saw the applicant sign the same, 
at the house of A. F. McPherson, in the morning of the day 
on which it purports to have been signed; does not think 
there was any money passed; there was a $4,000 00 paper 
passed; it was during the war; Johnson, Mrs. Ravens, and 
the other witness to the paper, were present. 

The defense then introduced the following instrument, and 
closed : 


“STATE OF GEORGIA—County oF SumTeEr. 
“April the 12th, 1865. 

“This indenture, made this twelfth day of April, eighteen 
hundred and sixty-five, between Elizabeth Ravens, of the 
county of Schley, of the one part, and Alfred F. McPherson, 
and D.S. Ravens, executors of the last will of James H. 
Ravens, deceased, and agents of the heirs-at-law and legatees 
of the said James; witnesseth, that in consideration of the 
sum of $6,491 00 to her in hand paid, as well as in consid- 
eration of a final settlement and compromise of certain dis- 
putes and controversies between the said Elizabeth, and the 
said executors in relation to their claims against her, and her’s 
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against them, and for the adjustment of the family dispute, 
the said Elizabeth hath granted, sold, quit claimed and re- 
leased, and by these presents doth grant, sell, quit claim and 
release all and singular her claims and liens upon the estate 
of the said James Ravens, for twelve months’ support, and 
widow’s equity, and provision of furniture, etc., and also all 
claims and rights of dower in the lands of which the said 
James died seized, and all and singular any other claim or 
claims she may have against said estate, of every kind, ex- 
cept only the personal and specific legacy bequeathed her by 
the will of the said’ James, and which she hereby acknowl- 
edges to have received, and she doth hereby convey and re- 
lease to the said executors for the use and benefit of the heirs- 
at-law other than herself, all and singular her said claims, 
liens and rights of dower, and twelve months’ support, and 
widow’s provision. 

“In witness of which the said Elizabeth hath hereto set 
her hand and seal, the day and year above written. 

[Signed ] “ELIZABETH RAVENS. 
“Signed, sealed and delivered in presence of 
“E. L. WHItTtTLe. 

“BenTON M. WHEELER, Clerk I. C.” 


The petitioner then introduced the following evidence in 
rebuttal : 

Elam Johnson, reintroduced, sworn: Did not see any money 
passed; thinks $2,400 00 was paid in a paper which was con- 
sidered good; does not remember what the paper was; the 
balance was paid in a due bill because the money was in 
bank; it was Confederate money; witness went after peti- 
tioner: did not tell her it was better for her to come; did not 
tell her that Colonel Hawkins said it was a poor case, and 
she could not get anything; does not remember whether the 
application for dower was peniling at the time; witness was 
anxious to settle the matter before his return to the army, 
and hence his agency in the matter; does not remember that 
the applicant expressed a desire to see Colonel Hawkins; there 
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was no controversy but the dower and year’s allowance; she 
was Mrs. Saunders before she married Mr. Ravens; does not 
know whether the $2,400 00 was in papers or a lawyer’s re- 
ceipt; the applicant is an old lady; Colonel Hawkins, at the 
sale of the land, announced that there was a suit for dower 
pending; does not know whether McPherson ever paid the 
note or not; it was to be paid in currency which we all took; 
applicant knew that the money was in town. 

A. H. Kendrick, sworn: Witness is the administrator de 
bonis non upon the estate of James Ravens, deceased ; knows 
nothing about the contract in evidence; never paid anything 
for the dower; applicant has never asked witness to pay her 
any money. 

W. A. Hawkins, sworn: The $4,000 00 note and receipt 
on Wallace & Holsey were put in witness’ hands by the ap- 
plicant, and not one dollar has ever been paid on them ; when 
witness filed the application for dower, he advised applicant 
to go on with it. The papers were turned over to witness to 
be surrendered. The note for which the lawyer’s receipt was 
given for $2,400 00, belonged to her before marriage ; nothing 
was ever collected on them. 

The jury returned a verdict in favor of the applicant for 
dower. The defendant moved for a new trial, upon the fol- 
lowing, amongst other grounds, to-wit : 

1st. Because the Court erred in refusing to allow the coun- 
sel for defendant to open and conclude said cause, they stating 
that they relied only upon a release made by the applicant, 
and would assume the burden of proof. 

2d. Because the verdict was contrary to the evidence. 

The motion was overruled and the defendant excepted upon 
each of the aforesaid grdunds. 


C. T. Goope; N. A. Situ, for plaintiff in error. 


W. A. Hawg rns, for defendant. 
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McCay, Judge. 


1. The applicant for dower is the movant. It is not suffi- 
cient to change the relation of the parties, that the issues in 
the course of the pleadings take such a shape as that the bur- 
den of showing the movant has no right falls on the other 
party... A defendant might, in this way, always get the con- 
clusion by admitting the plaintiff’s right and undertaking to 
show it had been discharged or waived. But it has never 
been so considered. The plaintiff, the party who moves in the 
cause, has, except in the case of a rule to show cause, the 
opening and conclusion. 

2. Under the facts set forth in this record, we think there 
is absolutely no evidence of any fraud in this transaction. 
Here is an express waiver, under seal, of the dower, by the 
widow to the heirs-at-law, for a consideration expressed, and 
the proof shows the consideration to have passed, to-wit: a 
note for $4,000 00 on some third person, and a due bill for 
the balance. There is no proof of any imposition, any deceit, 
false representation, mistake, or other fraud. It is not shown 
that the due bill was not paid, and it is not shown that the 
NOtE ON ....eeeee , represented by Wallace & Holsey’s receipt, 
was not, at the time, thought by all parties good; it is not 
even shown that it was not then really good. It is not shown 
what the dower was worth, that the price paid was inadequate, 
or, indeed, any fact, but that the note for $4,000 00 has never 
yet been collected. There is even no proof that it is not a 
solvent note to-day. The fact that not a dollar has been paid 
on it, as stated by Mr. Hawkins, does not prove that it is not 
now a good debt. We do not say what the truth is, but we 
do say that a solemn paper, under seal, signed in the presence 
of witnesses, is not to be set aside without some proof. We 
suspect that the date of the transaction, April 12th, 1865, has, 
in the hands of skillful counsel, been used to mislead the jury. 
But the 12th of April, 1865, was not too late for a legal trade, 
even in Confederate money. This Court, Judge Lumpkin 
delivering the opinion, in 1866, sustained a contract made in 
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Atlanta on the 1st of May, 1865. The surrender of General 
Johnson did not take place till the 18th or 19th of April, and 
the people in this State did not get the information until some 
days after that. 

If Mrs. Ravens was imposed upon—if McPherson, or any 
others of those in interest deceived her and got her dower by 
imposition, she ought not to be bound by her deed. But 
fraud is not to be presumed. A solemn deed is not to be set 
aside, simply because the maker of it is a woman and the con- 
sideration she got for making it has turned out differently 
from what she and those to whom the dower was surrendered 
supposed. Titles to property—solemn deeds—are not so to 
be got rid of. No man is safe in what he has if testimony 
like this is to upset deeds. 

We think there ought to be a new trial. The verdict is 
without evidence to support it, and we are obliged to think 
the jury acted under some strange mistake of law or fact. 

Judgment reversed. . 


SautsBury, Respess & Company, plaintiffs in error, vs. 
S. E. Eason, defendant in error. 


Sautspury, Respess & Company, plaintiffs in error, vs. 
JacosB M. Gay, defendant in error. 


Sautspury, Respess & Company, plaintiffs in error, vs, 
RoBert Burton, defendant in error. 


(These cases, involving the same principles, were argued and decided together.) 
(MontTGomeEryY, Judge, was providentially prevented from presiding.) 


The lien given by the Act of 1866 to merchants and factors upon grow- 
ing crops for provisions and commercial manures furnished, does not 
extend to a case where a lien is claimed for money advanced, with 
which the planter is to purchase provisions and commercial supplies ; 
and a note given for money, which upon its face recites that the money 
is to be usedjto purchase provisions, does not create a debt securable 
by the lien provided for by said Act. 

VoL, xiv. 40, - 
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Factor’s lien. Before Judge CLARK. Schley Superior 
Court. October Term, 1872. 











Saulsbury, Respess & Company foreclosed against S. E. 
Eason, Jacob M. Gay and Robert Burton, three separate fac- 
tors’ and merchants’ liens, varying in amount and date, vut 
all in the same terms as the following: 


$233 60. Macon, Ga., March 31st, 1871. 
“Seven months after date please pay to the order of E. D. 
Eason two hundred and thirty-three dollars and sixty cents, 
for value received, as an advance on my crop to be raised the 
present year, (including your commissions for the same,) for 
the purchase of provisions to make said crop. And I hereby 
give you a lien (with authority to transfer the same) on said 
crop, including cotton, corn and whatever else may be pro- 
duced on my plantation the present year, and also upon my 
stock of all kinds, and upon the farming utensils employed 
and used on said plantation. And I agree to deliver to you 
at your warehouse before the maturity of this draft a suffi- 
ciency of cotton to pay this draft, which cotton you are au- 
thorized to sell at your discretion for that purpose. If I fail 
to pay this draft punctually at its maturity, it is to bear inter- 
est from its date, and I agree to pay all costs and counsel fees 
incurred in its collection. As an inducement to you to accept 
this draft, I state that I am not indebted to any other person 
or persons for like advances, and will not become so indebted 
without your written consent, and further that I own in my 
own right, free from incumbrances of any kind, property to 






















the value of $ ...... , and my indebtedness, apart from advan- 
ces made by you, does not exceed $ ..... ° 
(Signed) “S. E. EASON. 






‘“ To Saulsbury, Respess & Company, 
“Macon, Georgia. 
‘“Tndorsed: E, D. Eason, Joun S. Eason.” 


The defendants filed counter-affidavits and replevied the 
property levied on. 










miishanneli JANUARY TERM, 1873. 619 





"Sauls sbury,  Respess & Company vs. Eason et al. 


Upon the trial, the Court, over the objection of plaintiffs? 
counsel, siesltted testimony to show that said liens were not 
given for provisions, but for money, and plaintiffs excepted. 

The Court refused to allow the plaintiffs to show that the 
money which was the consideration of said liens, was advan- 
ced by the plaintiffs as factors and merchants, for the purpose 
of enabling the defendants to purchase provisions to make 
their crops, and that the money was so used, to which ruling 
plaintiffs excepted. 

The Court charged the j jury, “that if the plaintiffs furnished 
the defendants with provisions to make their crops, they should 
find for the plaintiffs, and that if the plaintiffs furnished the 
defendants with money, no lien attached, and they should find 
for the defendants.” To which charge plaintiffs excepted. 

The Court refused to charge the jury as requested by coun- 
sel for plaintiffs, “that if the plaintiffs furnished the defend- 
ants with money to purchase provisions to enable them to 
make their crops, and the defendant so used the money and 


the provisions for the purpose of making the said crops, and 
were thus enabled to make their crops, they should find for 
the plaintiffs,” and plaintiffs excepted. 

The jury in each case returned a verdict for the defendant. 
The plaintiffs assign error upon each of the aforesaid grounds 
of exception. 


Hawkins & Guerry, for plaintiffs in error. 


W. A. Hawkins; C. T. Goope; C. F. Crisp, for de- 
fendants. 


McCay, Judge. 
The Act of 1866 (pamphlet 1866, 141,) gives this lien “ to 


factors and merchants for provisions and commercial manures 
furnished.” What right has a Court to say that this law ex- 
tends also to money advanced to purchase provisions and com- 
mercial manures? Had the Legislature so intended, it would 
have so said. These liens are of a very summary character— 
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hard on the man who gives them and very partial to a partic- 
ular class of creditors. We are not disposed to extend them 
beyond their letter. This note upon its face is for money, and 
it does not appear that the consideration was anything but 
money. That the plaintiff’s money went into the defendant’s 
crop may be a very good reason why defendant should pay it, 
but it is no reason why plaintiff should have a lien on the 
crop above other creditors, whose money went into it also, but 
who did not happen to be merchants or factors, or whose 
money was spent by the planter for other necessary purposes 
than provisions or commercial manures. 

Judgment affirmed. 


Bort & McKenzie, plaintiffs in error, vs. RicHARD WIL- 
LIAMS, defendant in error. 


(MontTGomERY, Judge, was providentially prevented from presiding in this case.) 


When, in an action for the price of sea fowl guano sold, the defendant 
set up that the article was valueless as a manure, and, on the trial, the 
Judge charged the jury that, in the sale of a manure, there was an im- 
plied warranty that the article sold was reasonably fit for the purpose 
intended, but added, that if there was a kind of land that it was not 
fit for, it was the duty of the seller to notify the buyer of such unfit- 
ness : 

Held, That whilst the Court was right as to the general rule, it was error 

to give in charge that it was the duty of the seller to notify the buyer 

as to the kind of land the manure was not suited for. 


















Factor’s lien. Warranty. Before Judge CLARK. Macon 
Superior Court. December Term, 1872. 





Boit & McKenzie foreclosed their lien against Richard 
Williams for commercial manures furnished to him, for the 
purpose of making his crop for the year 1871. The defend- 
ant filed a counter-affidavit, in which he set forth that the 
manures furnished were valueless, and not reasonably suited 
to the purposes for which intended, and that, instead of being 
of benefit to him, damaged him in the sum of $22 00. 
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Upon the trial, the Court charged the jury as follows, to- 
wit: “ Reasonably suited means suited to any of the soils of 
the country—to gray lands or red lands, to uplands or low- 
lands. If it is not suited to a certain kind of arable land, 
the seller must so notify the purchaser at the sale. The pur- 
chaser is bound to use reasonable care and caution in putting 
out the fertilizer, and exercise reasonable care and diligence in 
the cultivation of the crop, and if the crop fails on account of 
his negligence in putting it on the land or in cultivating the 
crop, the purchaser is liable. The seller of a fertilizer does 
not wwrrant against the seasons, hence, if the fertilizer fails on 
account of the seasons, the purchaser is liable. The warranty 
which the law makes every seller make, is that the article is 
reasonably suited to the purpose for which it is sold, that it is 
a reasonably good fertilizer, that it will reasonably increase 
production, provided the land is well worked, and provided 
the seasons are favorable. That is the extent of his war- 
ranty.” 

The jury returned a verdict for the defendant. The plain- 
tiffs moved for a new trial, upon the ground, amongst others, 
that the Court erred in charging the jury as aforesaid. The 
motion was overruled and the plaintiffs excepted. 























W. A. Hawkins; Fort & Ho tts, for plaintiffs in error. 






W. S. Wauuace; Putt. Cook; N. A. Suirn, for de- 
fendant. 





McCay, Judge. 










We think the Court erred in saying that the implied war- 
ranty of a vendor, that his wares are reasonably fit for the 
purpose intended, extends also to a warranty that a specified 
manure sold him will suit the vendee’s land. We all know 
that in nearly all parts of the country, there is, in the same 
locality, a variety in the land. Can it be said that the vendor 
of a manure must inquire into the nature of the vendee’s land, 
and be responsible if the vendee buys a manure not suited to 
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it? We do not agree with this view of the law. A vendor 
warrants, if he sells manure, that it is manure; that it is rea- 
sonably suited for giving additional capacity to land to pro- 
duce acrop. No manure will do this on all lands—at least, 
no commercial manure. ‘The planter who owns the land, and 
has, perhaps, several varieties in the same tract, must deter- 
mine if it is suited to his land. Any other rule would not 
only be a great hardship, but would add to the statute terms 
which the Legislature has not put there. 
Judgment reversed. 


W. C. Eprrna, plaintiff in error, vs. Joun Jones, defendant 
in error. 


(MontTGomeEry, Judge, was providentially prevented from presiding in this case ) 


It is no good pleato asuit upona promissory note that the suit is brought 
by the true owner in a fictitious name. it not appearing by the plea 
that the defendant has any defense to the note. 


John Jones brought complaint against W. C. Epting on a 
promissory note, dated September 4th, 1867, due on January 
Ist, thereafter, for $1,268 13, payable to William M. Fudge, 
or bearer, with the following indorsement thereon : 


“May 26th, 1871. 
“For value received I assign the within note to James F. 
Gaines. [Signed ] Witiiam M. FupGe.” 


The defendant pleaded the general issue, and several special 
pleas, all of which are unnecessary to an understanding of 
the decision of the Court. 

Upon the trial the defendant proposed to amend his pleas, 
by setting up the fact that the plaintiff had no existence at 
the time the declaration was filed in said cause, nor had any 
existence at the time of the trial, but was a fictitious person to 
whom the defendant never had been indebted, and that said 
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suit was commenced in the name of said fictitious person, to 
prevent the defendant from making his defense to said action. 
The amendment did not show what constituted the defense of 
which he was deprived. The Court refused to allow the 
amendment upon the ground that such a plea, if filed, would 
be demurrable, and the defendant excepted. 

The plaintiff introduced the note and closed. The defend- 
ant introduced no testimony. The jury returned a verdict 
for the plaintiff. 

The defendant assigns error upon the aforesaid ground of 
exception. 


Tuomas P. Loyp; C. T. Goope; S. R. Goope; N. A. 
STH, for plaintiff in error. 



















No appearance for defendant. 






McCay, Judge. 





According to the claim of the plea, this suit is really brought 
by the true owner of the note. He has used a fictitious name, 
but nevertheless it is his act, and the paygment of it to him, 
in whatever name, will be an unquestionable satisfaction of 
the debt. Had the plea set forth some defense, good against 
the true owner, and not against a stranger, or had the plea 
set out that the plaintiff was a tortious holder, so that the 
payment to him would not be good, by one having notice of 
the want of title, something might be said in favor of the plea. 
But as it stands it claims that the real owner is the movant, 
that he is suing his own note in another man’s name. How 
does, or can this hurt the defendant? A matter of costs 
might arise if it appeared that the nominal plaintiff was in- 
solvent, or purely fictitious, but that could be met by a de- 
posit of the costs. 

We find no fault with the judgment refusing to dismiss the 
suit. The real rights of the parties will be settled by the 
judgment. 

Judgment affirmed. 
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Witi1aM T. VAnpvuzeER, administrator, plaintiff in error, 
vs. THomas J. HEARD et al., defendants in error. 


This case rests solely upon the validity of the Act of October, 1870, re- 
quiring the plaintiff in certain cases to file an affidavit of taxes paid, 
and the majority of this Court having decided said Act valid, the judg- 
ment of the Court below is affirmed. 

Warner, C. J., dissented. 


Relief Act of 1870. Tax affidavit. Before Judge AN- 
DREWs. Elbert Superior Court. September Term, 1872. 


William T. Vanduzer, as administrator of Ira Christian, 
deceased, brought complaint against George E. Heard, as 
principal, and Thomas J. Heard, as security, upon a promis- 
sory note, dated March 6th, 1860, and due December 25th, 
in the same year, for $2,369 08, besides interest. When the 
case was called for trial defendants moved the Court to dis- 
miss the same, upon the ground that no tax affidavit had been 


filed as required by the Relief Act of October 13th, 1870. 
The motion was sustained and the case dismissed. Plaintiffs 
excepted, and now assigns said ruling as error. 


Rosert Toomss; W. M. & M. P. Reese, for plaintiff in 
error. 


No appearance for defendants. 
McCay, Judge. 


This case rests solely upon the validity of the Act of Octo- 
ber, 1870, requiring the plaintiff in certain cases to file an 
affidavit of taxes paid, and the majority of this Court having 
decided said Act valid, the judgment of the Court below dis- 
missing the case, is affirmed. 


MontTeoMERY, Judge, concurred, and Warner, Chief 
Justice, dissented, but furnished no opinions. 
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FRANCES CLEMENTS, plaintiff in error, vs, LEE & FULTON, 
defendants in error. 








(Montra@omery, Judge, was providentially prevented from presiding in this case.) 






1, A homestead laid off under the judgment of the Ordinary does no 
carry with it the crop then growing upon the land, to the exclusion of 
a lien granted by the husband on his then growing crop. 

2. This Court will not reverse the judgment of the Judge of the Superior 
Court, refusing a new trial on a ground of error, which it does not af- 
firmatively appear was, in fact, committed. 

8. Grounds taken in the motion for a new trial will not be considered 

unless the facts stated therein are verified by the Court. (R.) 




















Homestead. Crops. Bill of exceptions. Practice in the 
Supreme Court. Before Judge CLARK. Webster Superior 
Court. September Term, 1872. 










William N. Clements gave to Lee & Fulton, factors and 
commission merchants, liens on his growing crops for advances 
in provisions, made by them at different times, to enable him 
to carry on his planting operations for the year 1871. . Before 

the maturity of these liens, Clements had a homestead set 

apart in the lands upon which said crops were growing, for 

the benefit of his family, consisting of a wife and four minor 
children. Upon the levy of the execution, based upon the 
foreclosure of said liens upon some of the produce made, dur- 

ing the year 1871, upon the lands set apart as a homestead, 

the same was claimed by Frances C. Clements, the wife of 
William N. Clements. Upon the issue thus formed, the Court ‘ 
charged the jury, “that the liens were good, valid and bind- 

ing against the growing crops of Clements, the defendant in 

fi. fa., and that they could not be defeated by a homestead, 
approved after said liens were made.” To which charge the 
claimant excepted. 

The jury found the property subject; whereupon, the de- 
fendant moved for a new trial, upon the ground of error in 
the aforesaid charge, and because “the Court erred in refusing 
to allow the claimant to show that the foreclosure in this case 
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was not made in the county of the residence of the defendant, 
William N. Clements, claimant, proposing to show that he, at 
the date of said foreclosure, resided in the county of Stewart, 
and not in the county of Webster, as stated in the plaintiff’s 
affidavit, and that, therefore, the Court of Ordinary of Web- 
ster county had no jurisdiction to render a judgment in said 
cause, or even to qualify the plaintiff to the facts stated in the 
affidavit.” 

The grounds upon which the motion for the new trial was 
based were not verified by the Court. 

The motion was overruled, and the claimant excepted. 


T. H. Pickerr; Hawkins & Guerry, for plaintiff in 
error. 


F. M. Harper, represented by CLARK & Goss, for de- 
fendant. 


McCay, Judge. 


1. Ordinarily, the sale of land carries with it the crop then 
growing on it; but the laying aside of a homestead is not ex- 
actly a sale. It is an appropriation of the land for the ben- 
efit of the family, to the exclusion of the debts of the head. 
Our Act on the subject is very meagre, and does not go into 
details, and, in the administration of the law, it becomes abso- 
lutely necessary to resort to analogy and to the reason and spirit 
of the Homestead Act, to settle unexpected complications. 

The Constitution, as well as the Act of 1868, provide for a 
homestead of the value of $2,000 00 in specie. Obviously, 
this is intended of the land itself. The object is to secure a 
home for the wife and children, and if the value of the crop 
then on the land is to be considered part of the $2,000 00, 
the homestead, in many cases, would be in personal property, 
and not in land. A good crop of cotton is generally worth, 
per acre, as much as the land on which it stands. As we do 
not think the crop, growing, is to be counted in estimating the 
value of the homestead, we do not think it ought to go for 
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nothing, and, as the fairest solution of the difficulty, we think 
its value at the time remains subject to debts and liens of the 
husband, already created. Here, the whole of the husband’s 
growing crop was under a lien. We think the crop, as it 
stood, covered as it was by the lien, was subject to the lien, 
and if the family take the crop as they find it, and mingle 
the then growing crop with their own subsequent work, they 
ought to recognize the lien as it exists at the date of the home- 
stead, at least, to the value of the crop at the time. 

2. We think, therefore, there is no érror in this verdict, since 
it only sets up such part of the lien as existed at the date of 
the order setting aside the homestead. On the other point we 
do not decide, though we do not doubt but that a claimant 
may show that the Court issuing the fi. fa. had no jurisdic- 
tion of it. The difficulty here is, that neither the bill of ex- 
ceptions nor the motion for new trial shows affirmatively that 
the Judge did in fact refuse to permit proof of want of juris- 
diction to be made. 

3. True, it is made one of the grounds of the motion for new 
trial that the Judge did so refuse, but the Judge refuses to 
make the rule absolute in general terms, and there is nothing 
in the rule nisi to show that the facts of such ruling exists. 
Parties moving new trials should be careful to see to it that 
they get the certificate of the Judge, either in the motion it- 
self or in the bill of exceptions, that the facts stated are true. 
This bill of exceptions simply says that the Judge overruled 
the motion, and assigns error on his judgment in that alone. 
Perhaps he did this because the ground was not true. 

Judgment affirmed. 
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Crim vs. Crawford. 


Joun T. Crim, plaintiff in error, vs. SARAH J. CRAWFORD, 
administratrix, defendant in error. 


(Monteomery, Judge, was providentially prevented from presiding in this case.) 


Where the defendant moved to open a judgment against him, so as to 
enable him to take the benefit of the Relief Act of 1868, which motion 
was overruled, he is not thereby estopped from moving to set aside the 
judgment, on the ground that he had never been served with the peti- 
tion and process on which the judgment was founded. (R.) 


Judgment. Estoppel. Before Judge Crark. Schley 
Superior Court. October Term, 1872. 


For the facts of this case, see the decision. 

C. T. Goons, for plaintiff in error. 

B. B. Hinton; N. A. Srru, for defendant. 
WARNER, Chief Justice. 


This was a motion made in the Court below to set aside a 
judgment by the defendant therein. The defendant first made 
a motion to open the judgment, so as to take the benefit of the 
Relief Act of 1868, which being overruled by the Court, the 
defendant then moved to set aside the judgment on the ground 
that he had never been served with the petition and process 
on which the judgment was founded. The plaintiff then 
moved to dismiss defendant’s last motion, on the ground that 
he was estopped from making it. The Court held that the 
defendant was estopped from making that motion, because he 
had made the prior motion to open the judgment under the 
provisions of the Relief Act of 1868, and dismissed defend- 
ant’s motion, to which he excepted. 

In our judgment, it was error in the Court, in dismissing 
the defendant’s second motion, on the ground that he was 
estopped from making it on the statement of facts contained 
inthe record. Estoppelsare not generally favored by the law, 
because the truth is excluded thereby. The fact that the de- 
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fendant made the motion to open the judgment, to take the 
benefit of the Relief Act, would be evidence to be considered 
on the trial of the issue, as to whether he had been served 
with process in the original suit, but it did not estop him from 
showing that fact, if he could do so, and we think he should 
have been allowed the opportunity to have proved the truth 
of the case. 
Let the judgment of the Court below be reversed. 


BenJAMIN W. Hearn, plaintiff in error, vs. GEORGE Dow- 
NER et al., defendants in error. 


1. The homestead provision of the Constitution of 1868, is intended to 
secure from the property of the head of the family a provision for the 
support of tie family, and when a homestead was laid of to and for 
the use of his family, which at the time consisted of his wife only, and 
the husband and wife both die, leaving no family but adult children, 
the homestead reverts to the estate of the husband, and is subject to 
debts as other property. 

2. The 7th section of the Act of 1868 is to be construed in the light of 
the Constitution and general scope of the Homestead Act, and the words 
therein used, to-wit: ‘‘On her death or intermarriage to be equally 
divided between the children of the former marriage,’’ are not to 
be understood as excluding the homestead on the death or intermar- 
riage of the wife, from remaining to the use of any portion of the fam- 
ily still remaining, or if no family remain, from the debts of the per- 
son out of whose estate it was taken. 


Homestead. Reversion. Adults. Before Judge ANDREWS, 
Wilkes Superior Court. June Adjourned Term, 1872. 


This case arose upon the levy of an execution in favor of 
Benjamin W. Heard, against John Downer, upon a certain 
tract of land in the county of Wilkes, which was claimed by 
George Downer and others. The issue was submitted to 
the Court upon the following statement of facts: 

“In the lifetime of John Downer and his wife, plaintiff 
obtained judgment against defendant, Downer, upon a debt 


. 
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contracted prior to the Ist day of January, 1861. John 
Downer then owned and possessed, in fee simple, the tract of 
land levied on, which was then subject to the payment of his 
debts, and also subject at the time of the rendition of said 
judgment to the same. On the .... day of , said John 
Downer applied for and had duly laid off to him, as the head 
of a family, (consisting of himself and wife, only,) he having 
no minor children, the tract of land levied on, claiming the 
same to be exempt from the payment of his debts, under 
the Constitution of Georgia of 1868, and the laws of said 
State, made in pursuance thereof. Afterwards, on the ... day 
, the wife of said John Downer departed this life, 
leaving her husband and two children, who were over the 
age of twenty-one years when said homestead was laid off and 
set apart. John Downer was in possession of said land at 
the time of her death, and so continued until the .... day of 
..+eee, When he departed this life intestate, leaving the claim- 
ants his only heirs-at-law, one of said claimants being one of 
the children who were over twenty-one years of age when 
said homestead was laid off, and the other claimant claiming 
through another of said children.” 
The Court decided that said land was not subject to the ex- 
ecution of plaintiff in fi. fa., who excepted, and now assigns 
said ruling as error. 


Rosert Toomes; S. H. HARDEMAN, for plaintiff in error. 


WiiuiaM M. Resse, for defendant. 


McCay, Judge. 


The theory of the homestead provision of the Constitution, 
is to set apart to the sole use of the family of a debtor, what 
is deemed a support for the family. The Constitution requires 
the Legislature to pass laws to secure this homestead to the 
sole use and benefit of the family aforesaid. Obviously, any 
laws that the Legislature may pass, are to be construed in 
view of this constitutional provision. The family, and the 
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family alone, of the debtor, is the object and intent of the 
homestead. When and while that exists, the homestead exists, 
and when that ceases, the homestead ceases. During the exist- 
ence of the family, the Legislature may secure it to the sole use 
of the family, either by giving it the legal title or by author- 
izing the appointment of a trustee to keep it for the use of the 
family. 

It is an estate carved out of the estate of the husband, for 
the use of his family, and is protected from his debts and from 
alienation by him, and it is an estate vested in the family. 
Prima facie, it would seem to follow, that if, at any time or 
in any manner the family should cease to exist, the reversion 
would go over to the holder of the fee, since it is a particular 
estate, taken out of the fee, and set aside for the use of the 
family, when the purpose of the particular estate fails, the fee 
would receive back the particular estate. 

There are, it is true, some words in the Act of 1868, copied 
almost verbatim from the Code, which create some difficulty. 
It is provided, by Act of 1868, section 12, “said property 
su set apart, shall be for the use of the wife or widow and 
children, during her life or widowhood, and at her death or 
intermarriage, be equally divided between the children of the 
former marriage,” then living. Amended in 1869. 

Literally this provision would make the homestead cease 
at the death or intermarriage of the wife, and yet it is obvi- 
ous that the family of the debtor may still exist. He may 
still live, and his family be still as much within the protec- 
tion of the constitutional provision, as if she were alive. 
And even if the husband be dead, and the wife die or inter- 
marry again, the family of the original head may still exist. 

This clause is not to be taken literally. When it is said 
that if the widow or wife intermarry or die, the property shall 
be divided, ete., the first words of the clause are not to be 
forgotten, to-wit: that the property is to be for the use of the 
wife or widow and children. © 

The words, if she die or intermarry, must be taken to mean 
if she die or intermarry when she is the sole person constitu- 
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ting the family. It cannot be supposed that it was the intent 
of the Legislature to break up the homestead on the death of 
the wife or intermarriage of the widow. Taking this clause 
with the Constitution, and construing it in harmony with the 
general scope of the whole, we are of the opinion that this 
clause of the Act of 1868, as well as section 2021 of the Code, 
simply provide that the title of the wife or widow to the use 
of the homestead ceases when she dies or marries again. That 
her estate is not an estate of inheritance, but ceases when she 
ceases to be a member of the family, and subject to the use of 
the balance of the family so long as it exists, the title goes 
back to the children of the marriage if the husband be dead. 
The language is loose, and the draftsman had solely in his 
mind the disposition of the wife’s title in case the family 
ceased, and the husband was dead and he intended to pro- 
vide that it should go to the children of the marriage where 
the law would cast it. But this provision does not say it shall 
go there free from the debts of the husband. It goes there as 
other property does subject to*the claims against the husband 
under the statute of distributions. 

In our judgment this section only applies when the hus- 
band is dead and the family ceases to exist, that so long as the 
family exists the homestead remains to its use, and if the 
husband be living when the family ceases the property goes to 
him by reversion, since the estate carved out is gone, the fee is 
again perfect. 

Judgment reversed. 
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Gustavus VoLGer & Company, plaintiffs in error, vs. B. 
W. Smitu & Company, defendants in error. 


(MontTGomeERY, Judge, was providentially prevented from presiding in this case.) 


1. Under the Relief Act of 1870 the plaintiffs are only required to prove 
that they have paid all legal taxes on the notes sued on, to the date of 
their affidavit that all legal taxes had been paid. (R.) 

2. The verdict of the jury should have been either that the plaintiffs had 
paid, or had not paid, all legal taxes due on the notes sued on, up to 
the time of filing their affidavit, and not a verdict for the defendants 
generally. (R.) 


Relief Act of 1870. Verdict. Before Judge CLARK. 
Sumter Superior Court. October Adjourned Term, 1872. 


For the facts of this case, see the decision. 


Hawkins & GuERRY, for plaintiffs in error. 


W. A. Hawkins; A. R. Brown, for defendants. 


Warner, Chief Justice. 


1. This was an action brought by the plaintiffs against the de- 
fendants on two promissory notes. The defendants pleaded that 
the plaintiffs had not paid all legal taxes due thereon, as re- 
quired by the Act of 1870. The suit was pending at the time 
of the passage of the Act. The plaintiffs filed their affidavit 
within the time prescribed, that all legal taxes had been paid 
on the debts. The affidavit as to payment of taxes is dated 
5th April, 1871. The plaintiffs, on the trial, introduced the 
notes in evidence, and the answers of one of the plaintiffs to 
interrogatories, to prove that he had paid the taxes due on the 
notes, who stated that he had paid all legal taxes due thereon 
up to the 13th April, 1871, so long as the claims were con- 
sidered solvent. The jury, under the charge of the Court, 
found a general verdict for the defendants. The plaintiffs 
made a motion for a new trial, on the ground that the Court 

VoL. xvi. 41, 
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erred in charging the jury, “that it was incumbent on the 
plaintiffs to prove that they had paid all legal taxes due by 
law on the notes sued on since the 13th day of April, 1871, as 
well as before that time,” and because the verdict of the jury 
was contrary to the law and the evidence, which motion for a 
new trial was overruled by the Court, and the plaintiffs ex- 
cepted. 

2. Whatever may be our respective views in regard to the 
constitutionality of the Act of 1870, we concur in opinion that 
the charge of the Court was error, under the provisions of that 
Act. The plaintiffs were only required to prove, upon the 
trial, the truth of their affidavit that all legal taxes had been 
paid on the debts up to the time of making it as a condition 
precedent of their right to maintain their suit in Court; they 
were not required to prove that they had paid all legal taxes 
since that time. The issue on trial was whether the plaintiffs 
had paid all legal taxes due on the notes sued on, and the ver- 
dict of the jury should have been, either that the plaintiffs 
had paid, or had not paid, all legal taxes due thereon up to 
the time of filing their affidavit, and not a verdict for the de- 
fendants generally. The verdict for the defendant generally, 
and a judgment of the Court thereon, would have been, prima 
facie, at least, a bar to another suit by the plaintiffs upon the 
notes sued on, whereas, all the defendants were entitled to 
claim under the Act of 1870, if the taxes had not been paid, 
as stated in the plaintiffs’ affidavit, would have been that the 
action should be dismissed. We are, therefore, of the opinion 
that the new trial should have been granted on both grounds 
taken in the motion therefor. 

, Let the judgment of the Court below be reversed. 
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Harrell vs. Culpepper. 


Lovetr L. HARRELL, executor, plaintiff in error, vs. NANCY 
A. R. Cu.peprer, defendant in error. 


(MontGomMERY, Judge, was providentially prevented from presiding in this case.) 


1. The declarations of a person through whom the defendant traces his title 
to the land sued for, are inadmissible where the evidence fails to dis- 
close his possession at the time, or whether the declarations were made 
before or after he parted with his title tothe land, if indeed he ever 
had any title to it. (R.) : 

2. An indorsement on the back of a deed, made by the vendee, transferring 
the same to a third person, is not evidence of the transfer of title 
without proof of execution and delivery. (R.) 


Complaint for land. Declarations. Deed. Evidence. 
Before Judge CLARK. Webster Superior Court. September 
Term, 1872. 


Lovett L. Harrell, as executor of Levi Harrell, deceased, 
brought complaint against Nancy A. R. Culpepper, for a tract 
of land in the county of Webster, to-wit: lot number one 
hundred and forty-eight, in the eighteenth district, containing 
two hundred and two and one-half acres, and for the mesne 
profits of the same. The writ was filed in office on February 
10th, 1871. The record does not disclose the defendant’s 
plea. 

Upon the trial the plaintiff introduced the following evi- 
dence, to-wit: 

1st. Grant from the State to Moses Right, dated Septem- 
ber 30th, 1828. 

2d. Deed from Moses Right to Levi Harrell, dated in 
1829. 

3d. Letters testamentary to plaintiff upon the estate of Levi 
Harrell, deceased. 

The defendant introduced testimony as follows: 

Ist. Deed from John Gibbs to J. F. Culpepper, dated June 
3d, 1847. 

2d. Deed frem Moses Right to Thomas, dated October 
5th, 1846. 
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3d. Deed from Thomas to James Mury, dated December 
24th, 1854. 

4th. Deed from James Mury to B. O. Hattox, dated De- 
cember 25th, 1854. 

5th. Deed from B. O. Hattox to Kemp, dated December 
30th, 1854. 

6th. Deed from Kemp to Joseph F. Culpepper, dated July 
3d, 1860. 

Mark Kemp Culpepper, sworn: Knew Joseph F. Culpep- 
per in his lifetime; the defendant was his wife; has known 
the premises in dispute since 1843; knew when Culpepper’s 
ownership of the lot commenced; thinks it was in the fall of 
1847. He commenced clearing the lot in 1847; he said that 
he owned it; he lived on an adjoining lot; he built his house 
on it in three or four years; so far as witness knows, he exer- 
cised ownership on the place as long as he lived. He raised 
corn and cotton on it, built houses on it, and lived there du- 
ring his life. He died during the war. There was another 
claim against the lot which was compromised. He lived on 
the lot from the fall of 1851 to his death. The defendant 
has been in possession ever since the death of her husband. 
She and her husband have been in possession since 1847. The 
defendant has seven or eight children, all of whom are minors 
except two. Witness does not know that she has ever admin- 
istered upon her husband’s estate. 

L. B. Causey, sworn in rebuttal for the plaintiff: Culpep- 
per was in possession the first time witness ever saw the 
settlement, in 1853 or 1854; he farmed on it as long as he 
lived and treated it as his own. The possession was continu- 
ous from the time witness knew it; the defendant has been in 
possession ever since her husband’s death. 

The Court charged the jury as follows: “Plaintiff claims 
by plat and grant from the State to Moses Right, issued in 
1828, and deed from Moses Right in 1829 to Levi Harrell, 
the death of Harrell, and letters testamentary to his executor. 
This title is sufficient to entitle the plaintiff to a verdict un- 
less the defendant shows a better title. 
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“The defendant says that she went into possession in 1847, 
under a deed from Gibbs to her husband; that her husband 
cleared land on the lot in 1847; that he built a house in three 
or four years thereafter on the lot and moved on it, and 
cleared and cultivated it until his death, and that she, as his 
widow, has remained in possession up to date. Suit was 
broughtin 1870, (1871.) Ifthe deceased husband, Culpepper, 
went into possession in 1847, under a deed from Gibbs to 
himself, in good faith, believing he had a good title, and held, 
claimed, occupied and cultivated the land during his life, and 
his widow has remained on the land ever since, then you 
should find for the defendant. The memorandum on the back 
of the deed of transfer of title to Kemp is not evidence of 
the transfer of the title without proof of the execution and 
delivery. You cannot consider it without some other proof 
of its execution and delivery. The widow can properly de- 
fend this suit, and if the title vested in her husband during 
his life, the law will protect her in the possession, and whether 
the title vested in her husband during his life or not, you can 
add her possession to that of her husband, in order to com- 
plete the title, if the evidence will justify you in so doing, her 
possession, in Jaw, being that of her husband.” 

The jury returned a verdict for the defendant. Whereupon 
the plaintiff moved for a new trial upon the following grounds, 
to-wit: 

1st. Because the Court erred in refusing to allow the wit- 
ness, L. B. Causey, to testify that Benjamin Kemp admitted 
to him, that he, Kemp, never had any title to the land in 
dispute, plaintiff insisting that the deeds introduced by the 
defendant were all forgeries. 

To this ground the Court attached the following note: “The 
Court excluded the offered testimony about Kemp’s admitting 
he had no title, unless counsel would state that he expected to 
bring home notice to Culpepper. Counsel did not so state.” 

2d. Because the Court erred in his charge to the jury. 

3d. Because the Court erred in refusing to charge the jury 
as requested, to-wit: “That the indorsement on the deed from 
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John Gibbs to Joseph F. Culpepper, dated June 3d, 1847, 
and which deed was claimed by the defendant to be color of 
title, might be considered by the jury in connection with other 
facts of the case, and the jury might give such weight to it as 
they thought proper, as an admission of said Culpepper,” said 
indorsement bearing date December 3d, 1854, and in the fol- 
lowing words: “I transfer the within deed to Benjamin 
Kemp.” (Signed) J. F. Culpepper, and witnessed by R. F. 
Culpepper. 

The Court attached the following note to this ground: “The 
indorsement was on the back of the deed, but was not put in 
evidence.” 

The new trial was refused, and the plaintiff excepted upon 
each of said grounds. 


C. T. GoopE; N. A. Siru, for plaintiff in error. 


Hawkins & GuERRY, for defendant. 


WARNER, Chief Justice. 


The plaintiff brought an action of ejectment against the de- 
fendant to recover the possession of a tract of land in the 
county of Webster. On the trial of the case, the jury found 
a verdict in favor of the defendant. A motion was made for 
a new trial, on the several grounds set forth in the record, 
which was overruled by the Court, and the plaintiff excepted. 
There was no error in rejecting the evidence of Causey, as to 
the declarations of Kemp, who was not shown to have been 
in possession of the land at the time, nor did it appear whether 
his declarations were made before or after he parted with his 
title to the land, if, indeed, he ever had any title to it. We 
find no error in the charge of the Court to the jury, or in re- 
fusing to charge as requested. The verdict was right, under 
the law and facis of the case, and the motion for a new trial 
was properly overruled. 

Let the judgment of the Court below be affirmed. 
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W. J. Bartow et al., plaintiffs in error, vs. THE ORDINARY 
OF SUMTER COUNTY, defendant in error. 


(MontGomery, Judge, was providentially prevented from presiding in this case. 


1. The Ordinary now stands in the place of the Justices of the Inferior 
Court, and has the same power and authority, under the Code, to levy 
an extraordinary tax for county purposes as they formerly had, and has 
no other or greater power or authority to do so. (R.) 

2. The Ordinary has the power and authority, under the provisions of 
the 536th section of the Code, to levy a tax sufficient to carry into ef- 
fect the provisions of the 530th and 581st sections, in relation to the 
erection and keeping in repair the public buildings of the county, etc., 
without the recommendation of the grand jury ; but when the extra tax 
is levied for any of the purposes specified in said two sections, the or- 
der of the Ordinary should clearly and distinctly state the object and 
purpose for which it is levied. (K.) 

3. In all other cases, the Ordinary has no power or authority to levy an 
extra tax on the general State tax, for county purposes, unless two- 
thirds of the grand jury shall so recommend, and then the extra tax is 
not to exceed fifty per cent. upon the amount of the State tax for the 
year itis levied. (R.) 

4, If there is no grand jury impanneled, or if they adjourn without tak- 
ing any action thereon, or refuse to make such recommendation suffi- 
cient to discharge any judgment obtained against the county, or any 
debt for the payment whereof there is a mandamus, or the necessary 
current expenses for the year, the Ordinary may levy the necessary tax, 
not to exceed fifty per cent. on the State tax for that year, without the 
recommendation of the grand jury. (R.) 

5. Fifty per cent. is the limit prescribed for the levying an extra tax, with 
the recommendation of the grand jury, and the Ordinary cannot ex- 
ceed that amount without it, and the order of the Ordinary, in all 
cases, Should distinctly specify the object and purpose for which the 
extra tax is levied. (R.) 

6. The securities upon a tax collector’s bond, payable to the Governor 
of the State, conditioned for the faithful performance of his duty in the 
collection of the general tax of the State, are not liable to the Ordinary 
for the failure of the tax collector to collect and pay over the county 
tax. (R.) 

7. Where the money claimed as a tax is not a tax, under any provision of 
the Code, because illegally assessed as such, there may be judicial in- 
terference to prevent its collection. (R.) 


Illegality. Tax. County matters. Bond. Judicial in- 
terference. Before Judge CLark. Sumter Superior Court. 
October Adjourned Term, 1872. 
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Barlow e¢ al. vs. The Ordinary of Sumter county. 
W. A. Hawkins; A. R. Brown, for plaintiffs in error. 


W. B. Guerry; N. A. Surry, for defendant. 


Warner, Chief Justice. 


1. On the 27th day of March, 1868, Wheeler, as tax col- 
lector of Sumter county, together with the other defendants, 
as his securities, executed their bond payable to R. B. Bul- 
lock, Governor of Georgia, and his successors in office, for the 
faithful performance of his duty as such tax collector during 
the time he should continue in office, or discharge any of the 
duties thereof. Wheeler continued in office under said appoint- 
ment until after the year 1870, and then died; the exact 
time of his death, does not appear in the record. Subsequent 
to the death of Wheeler, however, the Ordinary of Sumter 
county, on the 9th day of November 1871, issued an execu- 
tion against Wheeler, as tax collector, and his securities on 
said bond, for the sum of $7,879 44, reciting that he was in 
default that amount to the county of Sumter, in not paying 
over the tax assessed for the year 1870, for county purposes. 
This execution was levied on the property of the defendants, 
when the securities of Wheeler filed an affidavit of illegality 
thereto, on the several grounds as set forth in the record. 
The plaintiff demurred to the defendant’s affidavit of illegal- 
ity, which demurrer was sustained by the Court upon all the 
grounds taken, except the one that there could be no judicial 
interference in case of payment in full, on a proper case made, 
but dismissed the affidavit of illegality; whereupon, the de- 
fendants excepted. One of the grounds of illegality taken in 
the affidavit, which the demurrer admits, is that the Ordinary 
of said county of Sumter had no authority to levy an extra- 
ordinary tax for county purposes, on the general State tax for 
the year 1870, until after such a tax had been recommended 
by two-thirds of the grand jury of said county, and that the 
tax levied for the year 1870, was for one hundred and fifty 
per cent. and without any recommendation of the grand jury 
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of said county, and that said tax was levied long after the 
defendant signed said bond. The Ordinary now stands in 
the place of the Justices of the Inferior Court, and has the 
same power and authority under the Code, to levy an extraor- 
dinary tax for county purposes, as the Justices of the Inferior 
Court had, and no other, or greater power or authority, to do 
so. 

2. The Ordinaries in the respective counties in this State 
have the power and authority, under the provisions of the 
536th section of the Code, to levy an extra tax sufficient to 
carry into effect the provisions of the 530 and 531st sections 
of the Code, in relation to the erection and keeping in repair 
the public buildings of the county, etc., without the recom- 
mendation of the grand jury, but when the extra tax is levied 
for any of the purposes specified in the 530th and 531st sec- 
tions, the order of the Ordinary levying such extra tax should 
clearly and distinctly state the object and purpose for which it 
is levied. 

3. In all other cases, however, the Ordinary has no power 
or authority to levy an extra tax on the general State tax for 
county purposes, unless two-thirds of the grand jury shall so 
recommend, and then the extra tax is not to exceed fifty per 
cent. upon the amount of the State tax for the year it is ley- 
ied: Code, 543. 

4, If, however, from any cause, there is no grand jury impan- 
neled, or they adjourn without taking any action thereon, or 
refuse to make such recommendation sufficient to discharge 
any judgment obtained against the county, or any debt, for the 
payment whereof there is a mandamus, or the necessary cur- 
rent expenses of the year, the Ordinary may levy the necessary 
tax, not to exceed fifty per cent. on the State tax for that year, 
without the ‘recommendation of the grand jury. Fifty per 
cent. is the limit prescribed for the levying an extra tax, with 
the recommendation of the grand jury, and the Ordinary can- 
not exceed that amount without it, and the order of the Ordi- 
nary, in all cases, should distinctly specify the object and pur- 
pose for which the extra tax is levied: Code, 550. 
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5. The tax levied by the Ordinary of Sumter county for 
the year 1870, for county purposes, being an extraordinary tax, 
was levied without the recommendation of the grand jury, as 
required by law, and being for one hundred and fifty per cent. 
on the general State tax, was an illegal and void tax, for which 
the defendanis were not liable on their bond: Reynolds vs. 
Lofton, 18 Georgia Reports, 47. The Ordinaries in this State 
have not a roving commission to levy and collect taxes from 
the people without authority of law, but can only do so in the 
manner prescribed by the law, which should be the governing 
rule for their conduct in levying taxes for county purposes, in 
all cases. In our judgment, the original and amended affi- 
davit of the defendants, as to the payment of the tax to the 
county, was sufficient, and that the Court erred in sustaining 
the demurrer thereto. The averments of payment were suffi- 
cient to have formed an issue thereon to have been submitted 
to the jury. 

6. But there is still another view of this case, which is fatal 
to the right of the plaintiff to recover the county tax from the 
defendants on this bond. This is a bond executed to the Gov- 
ernor for the faithful performance of the duties of a tax col- 
lector in the collection of the general tax of the State, and not 
for the collection of the county tax, for which it is now sought 
to make the defendants liable. By the 933d section of the 
Code, the tax collector is required to give two bonds: one for 
the collection of the State tax, and another bond, with suffi- 
cient security, payable to the Ordinary, conditioned for the 
faithful performance of his duties as collector of the county 
tax, in a sum to be fixed by the Ordinary. The Ordinary 
has the same remedy to enforce the collection of the county 
tax on this latter bond against the tax collector and his secu- 
rities thereto as the Comptroller General would have against 
the collector for State taxes, when in default: Code, 556. The 
securities to the bond, set forth in the record, never obligated 
themselves that their principal should faithfully collect and 
pay over the county tax for 1870, or any other year, but only 
obligated themselves that their principal should faithfully per- 
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form his duties as tax collector in collecting and paying over 
the State tax, and it is alleged in the affidavit that he did col- 
lect and pay over to the State all taxes due the State, in com- 
pliance with his said bond. The 3618th section of the Code 
declares, that no replevin shall lie, nor any judicial interference 
be had in any levy or distress for taxes, under the provisions 
of this Code, but the money sought to be collected in this case 
is not for any tax legally imposed, under any provision of this 
Code, or of any other Code which, in law, would bind the 
people of Sumter county to pay it, or the defendants, as the 
securities of the tax collector, to refund it. 

7. The money claimed as a tax is not a tax, under any pro- 
vision of the Code, because illegally assessed as such, and is 
simply void as a tax, and cannot be enforced: Reynolds vs. 
Lofton, 18 Georgia Reports, 47. 

Let the judgment of the Court below be reversed. 


FRANKLIN, Rew & Company, plaintifis in error, vs. P. H. 
Norron et al., defendants in error. 


The remedy provided in section 1970 of the Code, whereby a creditor 
may contest the existence of a lien of a certain class upon the prop- 
erty of his debtor, is cumulative and intended to point out a mode in 
which an issue may be made and brought into Court for trial. A judg- 
ment creditor who rules the sheriff for money raised by sale of defend- 
ant’s property, is not obliged to attack a conflicting lien fi. fa., set up 
in the sheriff’s answer in this way, but may atfack it as he would any 
other contesting execution. Hence, if two factor’s liens are foreclosed 
upon the same property, each seeking to subject money in the sheriff’s 
hands raised by sale of the property, one of which is founded on a lien 
created orally, and the affidavit of one creditor foreclosing the oral lien, 
does not disclose the date of his lien, and he offers himself as a wit- 
ness to prove his lien to be older than that of the other creditor, the 
latter may cross-examine him and show if he can, that the oral con- 
tract with the debtor did not create a lien. 


Factor’s lien. Oral lien. Examination. Rule against 
sheriff. Before Judge ANDREWs. Wilkes Superior Court. 
May Adjourned Term, 1872. 
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Franklin, Reid & Company, factors and commission mer- 
chants, obtained a rule against James M. Dyson, deputy sher- 
iff of the county of Wilkes, requiring him to show cause why 
he should not pay over to the plaintiffs the principal and in- 
terest due upon an execution in their favor, against one James 
C. Newsom of said county, issuing upon the foreclosure of a 
factor’s lien. Said sheriff set forth in his answer an execution 
against the same defendant in favor of P. H. Norton, which 
was claiming the proceeds of the cotton levied on and sold 
under both executions; that Norton’s execution was of older 
date than the plaintiffs’; that respondent was prepared to pay 
out the proceeds of said cotton as directed by the Court. No 
issue was formed, but the parties seem to have proceeded in- 
formally before the Judge. 

P. H. Norton was sworn. He testified that his lien com- 
menced on January 7th, 1871; that it existed only by parol. 
Counsel for Franklin, Reid & Company proposed to prove by 
said witness on the cross-examination, the facts concerning the 
contract between him and said Newsom, for the purpose of 
showing that the contract or understanding did not amount 
toa lien. The Court refused to allow cross-examination upon 
this point, upon the ground that Franklin, Reid & Company 
could not contest the existence of the lien of said Norton, they 
not having filed the affidavit provided for in section 1970 of 
the Code. No further evidence being introduced, and the 
seniority of Norton’s lien, if any existed, not being disputed, 
the Court discharged the rule, and ordered the money paid 
over to the Norton fi. fa. 

Franklin, Reid & Company excepted to the ruling of the 
Court, in refusing to allow the cross-examination to the ex- 
tent proposed, and assigns the same as error. 


Rosert Toomss; S. H. HARDEMAN; Francis H. Cor- 
LEY, for plaintiffs in error. 


W. M. & M. P. Reesg, for defendants, 





s~oe 
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MonTGOMERY, Judge. 


The language of section 1970 of the Code is clearly per- 
missive, in our judgment. Were it doubtful, it would cer- 
tainly work much inconvenience to construe it otherwise. A 
plaintiff in fi. fa., who has placed his execution in the sheriff’s 
hands to be levied, may never hear of a conflicting lien fi. fa. 
until the sheriff sets it up in his answer to a money rule as an 
excuse for not paying the funds over to the plaintiff moving 
the rule; and the inconvenience would amount to hardship 
if, as contended, it would then be too late for the movant to 
proceed under the section. 

If, then, the movant in this case was not obliged to contest 
the conflicting fi. fa., under the section of the Code referred 
to, could he attack Norton’s lien in the mode proposed? It 
is said he could not, because “the existence of Norton’s lien 
was a question of fact, and, under the law, could only be de- 
termined by a jury, whereas the sufficiency of a sheriff’s an- 
swer to a rule is a question which, under the law, is deter- 
mined by the presiding Judge.” Non constat that it was a 
question of fact. It was created orally, and its terms were 
what was sought to be shown by the proposed cross-examina- 
tion. These shown, and there being no dispute as to what 
they were, it would have been a question of law as to whether 
a factor’s lien was created or not. I gather from the bill of 
exceptions that no issue of fact was proposed to be raised by 
the cross-examination. The plaintiffs sought to cross-examine 
“for the purpose of showing that the said contract or under- 
standing did not amount to a lien.” 

Besides, if the Court had found facts involved, he could 
have directed an issue to be formed and referred the parties to 
a jury: Foster vs. Rutherford, 20 Georgia, 668; Code, 3878. 
That the movant of the rule had the right to attack the lien 
of Norton in the manner proposed, is established by this 
Court in its ruling upon the analogous case of an attack per- 
mitted on a mortgage after the foreclosure, in a contest between 
the mortgage fi. fa. and others—claimants, or general judg- 
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ment creditors: Williams vs. Martin, 7 Ga., 377; Johnson 
vs. Crawley, 22 Ga., 348. 

Nor is an attack a collateral one on the judgment, as in the 
last case it is called in language somewhat inaccurate. The 
atiack is direct: Kelsey & Halstead vs. Wiley, Parish & 
Company, 10 Ga., 371, see page 381. 

Judgment reversed. 


*JamES M. ALsTOoN, plaintiff in error, vs. J. W. WHEATLEY 
& Company et al., defendants in error. 


(McCay, Judge, did not preside in this case, on account of relationship to one of 
the parties.) 


A defendant in a mortgage fi. fa., issued on a foreclosure of a mortgage 
on personal property, who desires to contest the amount due on the 
grounds that there is usury in the debt, and that he is entitled to have 
the claim reduced or decreed to be satisfied and paid, from the fact that 
he had leased to his creditors, (plaintiffs in fi. fa.) a plantation to be 
cultivated by them for one year in farmer-like style, and they were to 
apply the net proceeds thereof to the payment of said debt, and that by 
reason of their gross mismanagement a small crop was made, and he 
thereby damaged to an amount greater than his debt, has a complete 
remedy in the provisions of sections 3899 and 3900 of the Revised 
Code, and he cannot resort to a Court of equity, for an injunction to 
prevent a levy or for the appointment of a receiver to take charge of 
the plantation, etc., and for relief on account of said grounds of de- 
fense, unless for special reasons shown, such as the insolvency, non- 
residence, etc., of his creditors. No such facts are alleged in this case. 


Injunction. Receiver. Before Judge CLARK. Sumter 
Superior Court. October Term, 1872. 


James M, Alston filed his bill against J. W. Wheatley & 
Company, and W. W. Stovall, containing substantially the 


following allegations: 
That on February 8th, 1870, he executed to Wheatley & 





*Judge TripPe commenced his judicial duties with this case, having been ap- 
pointed to fill the vacancy created by the expiration of the term of Judge Monr- 
GOMERY. 
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Company, a mortgage to secure the payment of $4,335 90, 
upon the crop of corn, cotton and produce, to be grown upon 
his plantation during that year; also, upon lots of land, num- 
bers one hundred and fifty-seven and one hundred and fifty- 
eight in the seventeenth district of Sumter county, and also 
upon twenty-five head of stock; that said original indebt- 
edness was renewed, and three notes taken, due, respectively, 
September 15th, October 15th, and November 15th, 1871, 
making in the aggregate, with two per cent. added thereon, 
the sum of $5,450 54, from which said Wheatley & Com- 
pany deducted the sum of $1,416 04, for cotton turned over 
to them, the balance remaining, with usurious interest added, 
made the amount hereinafter referred to; that on March 
11th, 1872, as additional security to the mortgage above 
set forth, complainant leased to Wheatley & Company what 
is known as his “lower place,” in said county, containing 
two thousand acres, more or less, for the term of one year, 
from January 1st, 1872, and conveyed to them all the cotton 
seed, farming utensils and thirteen head of stock on the place; 
that it was stipulated in said agreement that after the payment 
of the necessary expenses incurred by said Wheatley & Com- 
pany in making a crop, and the sum of $4,129 40, to them- 
selves, said lease and conveyance should cease and determine, 
and that if the net proceeds of said farm be more than suffi- 
cient to pay the aforesaid amount, the surplus was to be turned 
over to complainant. Complainant charges that the amount 
last stated is incorrect, and is largely more than his legal in- 
debtedness to them, because of large sums of usury embraced 
therein. That it was stipulated in said agreement that Wheat- 
ley & Company were to cultivate said farm in a prudent, 
farmer-like manner; that the interest to be paid on the sum 
claimed by them should be ten per cent. per annum. Com- 
plainant charges that said farm has been badly mismanaged, 
the corn and cotton neglected, and only about one-half such 
a crop made on said plantation as might and would have been 
made by proper management as contemplated by said agree- 
ment; that the defendant, W. W. Stovall, who was the over- 
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seer employed by Wheatley & Company, frequently absented 
himself from the plantation, coming nearly every week to the 
city of Americus, stopping a handand mule from work to carry 
him to the railroad, leaving the farm unprotected and uncared 
for; that said place with proper management would have pro- 
duced a crop large enough to have paid complainant’s indebt- 
edness to Wheatley & Company, and to have left to him a sur- 
plus; but he has been largely and most ruinously damaged by 
the negligent management of the same; that the crop of cot- 
ton made on said place was about eighty bales, when by good 
management one hundred and thirty bales might have been 
made. Complainant charges that still further to secure the pay- 
ment of the amount alleged to be due them, said Wheatley & 
Company prevailed on him to give them an order on his broth- 
er, John M. Alston, for the same, in case the first mortgage 
and the second lease and conveyance failed to pay them. That 
the said Wheatley & Company are now selling what cotton 
was made on said place at ruinous prices, which, if they 
were to retain until later in the season, would greatly appre- 
ciate; that their improper management has already damaged 
complainant $6,000 00. That if the aforesaid mortgage on 
the stock be foreclosed, complainant will be unable to give 
the necessary bond for the forthcoming of the property, at the 
expiration of the litigation that will arise thereon, and the 
absence of said stock from his place will entirely ruin him ; 
that his brother, John M. Alston, has accepted the aforesaid 
order drawn on him, and unless restrained by the order of this 
Court, complainant fears that he will turn over cotton in pay- 
ment thereof; that by an actual examination of the accounts 
current of Wheatley & Company, complainant has discovered 
that they have charged him the sum of $1,500 00, usurious in- 
terest, for the years 1869, 1870 and 1871, and to March 11th, 
1872, and that on that day his actual indebtedness to them 
was not over $2,629 00. Complainant waives discovery and 
prays as follows: That an account be taken of the actual 
damage complainant has sustained by the failure of the defend- 
ants to carry out the contract of March 11th, 1872; of the 
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amount of usurious interest charged to him; of the amount 
he had advanced to the hands before March 11th, 1872; of 
the value of the fodder transferred to the hands, and of the 
amount of cotton and other produce raised and carried off 
from the plantation ; that these amounts when added together 
may be placed to complainant’s credit; that an actual calcula- 
tion be had of his indebtedness to defendants on the 11th day 
of March, 1872, and the amount of advances made to run the 
place for the year 1872; that these sums be placed to the 
credit of Wheatley & Company ; that the last sum be deduct- 
ed from the first, and a decree be rendered in favor of com- 
plainant for the balance; that all securities held by Wheatley 
& Company, as against complainant be decreed to be delivered 
up and canceled; that Wheatley & Company be enjoined 
from prosecuting any suits at law or in equity on either of the 
aforesaid papers against complainant; also, from selling any 
cotton or any produce raised on said plantation; also, from 
having anything to do with said premises; also, from demand- 
ing and receiving from John M. Alston, any cotton on said 
order. Complainant further prays the Court to appoint some 
fit and proper person as receiver, to take charge of the cotton 
and other produce already gathered, and to gather and to take 
charge of the balance of the crop, and to hold it until the 
further order of the Court. That the writ of subpoena may 
issue. 

The answer of the defendants, and the affidavits which were 
submitted upon the argument of the motion for injunction, 
are unnecessary to an understanding of the decision of the 
Court, and are therefore omitted. 

The Chancellor refused the injunction, and declined to ap- 
point a receiver, to which rulings complainant excepted, and 
now assigns them as error. . 


Lyon & Irvin; G. W. Warnick; C. T. Goong, for plain- 
tiff in error. 


W. A. Hawkins; Etam & Hawks, for defendants. 


VoL. Xtvi1. 42, - 
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TRIPPE, Judge. 


We see no reason, in this case, why the aid of a Court of 
equity should be invoked. The defense as to the usury is a 
plain, legal defense, which a mortgagor can make under the 
sections 3899 and 3900 of the Revised Code. Nor is there 
any greater reason why the complainant should resort to equity 
to avail himself of his defense, as to the damages he alleges 
he has sustained by the mismanagement complained of. His 
claim for these is good at law, and can be set up under the 
contract of lease, as a payment or partial payment, to the ex- 
tent that the facts would show the damages to be. By the 
contract for the lease the creditors were to cultivate the plan- 
tation in a “farmer-like style,” and to apply the net proceeds 
to the payment of the debt. If they had made $1,000 00 of 
profits, the debt would be paid to that amount. If the profits 
had been as much as the debt, the whole debt would be paid. 
If by mismanagement, and in violation of the contract, they 
did not make the $1,000 00 or enough to discharge their claim, 
when they could have so done by proper management, the 
debtor can set up such failure so as to have his debt credited 
or discharged in full, according to the facts. This could be 
done under the same provisions of the Code, which would 
allow the defense of usury. 

Judgment affirmed. 


Epwarp W. SEABROOK, administrator, ef al., plaintiffs in 
error, vs. Wright Brapy, administrator de bonis non, 
defendant in error? 


(McCay, Judge, having been of counsel, did not preside in this case.) 


(Warver, Chief Justice.)—1. Where a party holds land subject to a 
charge, under a former decision of this Court, and dies, the purchaser 
of the same from his heirs, unadministered, stands in no better condi- 
tion, as to said incumbrance, than did the heirs. (R.) 
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2. Where an administrator conveys land which belonged to his intestate, 
claiming it as his own, his wife being the sole heir to said estate, and 
dies, the administrator de bonis non is entitled to recover the property 
for the purpose of administering the same, provided it shall be satis- 
factorily shown that it is necessary to do so, for the purpose of paying 
the debts of the intestate. (R.) 

8. The 2d section of the Act of 1760 requires that there shall be two wit- 
nesses to an instrument executed by the wife, relinquishing her rights 
to land conveyed by her husband. (R.) 

4, In a suit by an administrator de bonis non to recover property of the 
intestate, sold by his predecessor as his own, upon which there is a 
charge in favor of the latter’s wife, which the defendants claim she has 
relinquished, the wife is a competent witness, notwithstanding the 
death of the husband. (R.) 


(Tripee, Judge.)—1. Where, under a decision of this Court, a party has 
an obligation for the conveyance of land, which a Court of equity will 
enforce, arising out of the compromise of litigation in reference there- 
to, such claim would not prevail as against a bona fide purchaser from 
the owner directly, or under a judgment against him. (R.) 

2. Where an administrator sues to recover lands from a purchaser hold- 
ing under the heir-at-law, and seeks to avoid that sale on account of 
the necessity to pay debts, the debts and the creditors must be set forth 
in his bill, in order that the defendant may be put on notice as to the 
facts on which his property is sought to be condemned. (R.) 

8. The defendants not having objected to the abseiice of a statement of 
the indebtedness of the intestate, and of the names of his creditors 
from the bill, and having allowed evidence to be submitted to the jury 
upon these points, could not have demanded a decree, as the defect in 
the pleadings might have been amended. (R.) 


Equity. Executors and administrators. Distribution. Pur- 
chaser. Pleading. MHusband and wife. Before Judge Srro- 
ZIER. Dougherty Superior Court. June Term, 1871. 


This case, with the following statement, is fully reported in 
the opinions : 

The bill charges that, some time in the year 1857, the lands 
in controversy were levied on under executions against Wil- 
liam M. Brady, as administrator of Burton T, Dennard, and 
George O. Dawson, for the purpose of casting a cloud over 
the title and preventing persons from bidding, interposed a 
claim to said property, which he withdrew as soon as the issues 
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thus formed were reached in Court for trial. That on the day 
of sale, under the aforesaid levies, to-wit: the first Tuesday in 
August, 1857, said Dawson having agreed to pay off the exe- 
cutions, in consideration that the holders would not bid against 
him, had it announced publicly that the estate of Dennard had 
no title to said property ; that it was in him; that he would 
allow the lands to sell, provided they did not bring more than 
the amount of his bid, to-wit: $20 00, which sum he was will- 
ing to pay, in order to obtain his peace as against other judg- 
ments that might be outstanding against Dennard’s estate, but 
that if his bid was raised, he would immediately interpose a 
claim and stop the sale; that, under these circumstances, lands 
worth $12,000 00 or $15,000 00 were bid off by him at $20 00, 
and a sheriff’s deed made accordingly, under which he also 


claims. 


Hines & Hopss; Vason & Davis; L. P. D. Warren, 
for plaintiffs in error. 


W. A. Hawks, for defendant. 


WarRNER, Chief Justice. 


This was a bill filed by the complainant as administrator 
de bonis non of Burton T, Dennard, deceased, against the de- 
fendants, to set aside a sheriff’s sale of certain described lands, 
on the alleged ground of fraud, and to recover the possession 
thereof, for the purpose of administering the same for the ben- 
efit of the crediiors of his intestate. On the trial of the ease, 
the jury, under the charge of the Court, found a verdict for 
the defendants. A motion was made for a new trial, on the 
several grounds set forth therein, which was granted by the 
Court, and the defendants excepted. It appears, from the 
evidence in the record, that in the year 1851, William Den- 
nard, the father of the complainant’s intestate, died, leaving a 
widow, Irene Dennard, and two children, Burton T., and 
Julia, the latter having intermarried with one William M. 
Brady. William Dennard, at the time of his death, left a 
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will by which he devised one-half of the land in controversy 
to his wife, Irene, together with other property; and the other 
half of the land, together with other property, to his son, 
Burton, giving to his daughter, Julia, only $50 00 as her 
full share of his estate. Julia and her husband, Brady, en- 
tered a caveat to the will, and during the pendency thereof 
in Court, a compromise was made between Brady and wife, 
and the other parties claiming under the will, whereby it was 
stipulated, that the caveat should be withdrawn, and in con- 
sideration thereof, that Irene, the widow of the testator, should 
receive the property devised and bequeathed to her by the 
will, and Burton T. agreed that out of the residue of the es- 
tate to which he was entitled under the will, that he would 
convey to William M. Brady, in trust for his wife, Julia, an 
amount equal to one-third of the whole estate of which Wil- 
liam Dennard died seized and possessed, so soon as he should 
arrive at twenty-one years of age, and executed a bond, with 
security, in the sum of $15,000 00, for the faithful perform- 
ance of the agreement. This conveyanee, however, was never 
executed by Burton T., but after he became of age he and 
Brady purchased the widow’s one half interest in the land 
and went into the possession of it, and remained there together 
until the death of Burton T., in 1853, when William M. 
Brady took out letters of administration on his estate, and 
held the possession of the property of Burton T., as his admin- 
istrator, including three-fourths of the land in controversy, 
when he sold the same in October, 1856, to the defendant, 
Dawson. William M. Brady died in January, 1857. The 
deed from Brady to Dawson is dated 10th October, 1856, and 
was executed in Dougherty county. 

A relinquishment of Mrs. Julia Brady’s interest in the 
land conveyed to Dawson by her husband, whether as dower 
or otherwise, purports to have been executed by her on the 30th 
of December, 1856, in the county of Sumter, and witnessed 
by Ronaldson, clerk of the Superior Court. Since the death 
of Brady, his widow, Julia, has intermarried with Wilcher, 
and was examined as a witness on the trial, and stated that 


. 
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she did not know the contents of the paper signed by her on 
the 30th of December, 1856, and was coerced to sign it by fear 
of her husband, William M. Brady. ‘ne fraud alleged in 
the sheriff’s sale is, that the defendant, by his attorneys, made 
representations at the sale to prevent bidders, as charged and 
set forth in the bill and substantially admitted in the answer, 
whereby the defendant purchased the land for $20 00. Some 
of the questions involved in this case have been before this 
Court on two former occasions, between different parties, and 
have been adjudicated: See Johnson et al. vs. Brady, admin- 
istrator, 24 Georgia Reports, 131; Crawford et al. vs. Brady, 
administrator de bonis non, 35 Georgia Reports, 184. This 
Court has decided that Mrs. Brady, now Mrs. Wilcher, (the 
claim of Jerry Cowles being out of the way,) has the highest 
claim, under the agreement of compromise, to be paid out of 
the property of her father’s estate, which came into the hands 
of her deceased brother. In other words, that her claim to 
be paid the one-third of the whole estate of her deceased 
father, constituted a charge upon that estate in the hands of 
her deceased brother, of the highest character, and that it sur- 
vived to her on the death of her husband. The property of 
William Dennard, which went into the hands of Burton T., 
under his will, is bound, under the decision of this Court, for 
the payment of that debt or charge, and the land in contro- 
versy being a part of that property, the heirs of Burton T. 
took it, subject to that debt or charge which the judgment of 
this Court declared was fastened upon it, and a purchaser of 
that property from the heirs of Burton T., unadministered, 
stand in no better condition than his heirs would have done. 
It is true, the title to land descends to and vests in the heirs 
of the decedent, subject to be divested for the payment of the 
debts of the deceased, by a due course of administration, ac- 
cording to law. Three-fourths of the land which the defend- 
ant purchased from Brady was the property of Burton T. 
Dennard, at the time of his death, and never has been admin- 
istered, so far as the record shows, but, on the contrary, the 
defendant admits, in his answer, “ that he believes it to be true 
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that said William M. Brady, as administrator, did not admin- 
ister upon said plantation, and the reason why he did not do 
so was because the said William M. claimed the same as his 
own property.” The complainant, as the administrator de 
bonis non of Burton T. Dennard, is entitled to recover his 
three-fourths interest in said land at the time of his death, for 
the purpose of administering the same, provided it shall be 
satisfactorily shown that it is necessary to do so for the pay- 
ment of the debts of his intestate, including the debt due by 
him to Mrs. Wilcher, which this Court has decided is a trust 
claim of the highest character, and chargeable on his estate, 
under the agreement of compromise before mentioned. In 
order to defeat the payment of Mrs. Wilcher’s claim out of 
the land or the proceeds thereof, on the ground that she relin- 
quished all her interest in it, it must be shown that she did so 
freely and voluntarily, in the manner prescribed by law at the 
time the relinquishment was made. The 2d section of the Act 
of 1760 provides the manner in which feme coverts may relin- 
quish their rights to land conveyed by their husbands: Cobb’s 
Digest, 161. There was only one witness to the deed of Mrs. 
Brady relinquishing her title and interest in the land, whereas, 
the law required two. . 

In this suit between the administrator de bonis non of 
Dennard and the defendants, Mrs. Wilcher was a competent 
witness, and it was competent for her to testify as to acts and 
declarations of her husband at the time the deed was signed , 
there was no confidential communications revealed which the 
law prohibits. The charge of the Court to the jury, in view 
of the real questions involved, was so confused and unsatis- 
factory that it was calculated to mislead the jury, and most 
probably did mislead them. In view of the facts contained 
in the record, we affirm the judgment of the Court below in 
granting the new trial. 

Let the judgment of the Court below be affirmed. 
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TRIPPE, Judge, concurring. 


The contract or agreement made at the time the caveat to 
the will of William Dennard was withdrawn, doubtless was 
in the language of this Court, in 35 Georgia, 190, “an obliga- 
tion for a conveyance which a Court of equity will enforce.” 
This is true, and it could have been enforced against Burton 
T. Dennard or against his representative. It may further be 
true, as remarked by Judge McDonald, in 24 Georgia, 135, 
that after the payment of a certain debt against the estate of 
William Dennard, “if a judgment should be obtained, Mrs. 
Brady, (now Wilcher,) has the highest claim under the agree- 
ment of compromise. That agreement was never executed, 
and she has a right to demand its execution before the prop- 
erty can be appropriated to the debts against her deceased 
brother.” I shall not contest the truth of this last proposi- 
tion. It was made in a case where there was a contest as to 
her priority over other creditors. But I cannot think that the 
Judge or the Court in either of these cases meant that Mrs. 
Wilcher had such a lien on, or legal or equitable title to, or 
interest in any portion of Burton T. Dennard’s property by 
virtue of that contract, as to be good against a bona fide pur- 
chaser from Burton T., or under a judgment against him or 
his estate. It was an equity in her that was not good against 
legal rights or titles derived from or through him, unless the 
holders thereof were affected by notice. As to all such per- 
sons, and even as against a purchaser from her husband, Wil- 
liam M. Brady, without notice, for he under the law as it 
then was, had the right to sell her interest as heir, if there were 
no debts, she was simply a creditor, a creditor it is true, with 
a certain priority, but with no such charge on the property or 
title to it as to prevent a bona fide sale by him or by the 
sheriff or by her husband, except if made by the husband 
before her debt was paid, she stood with the same right as all 
other creditors, the right to subject all the property of her 
debtor to a due administration and payment of debt. 

I have said if there had been no debts against the estate of 
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Burton T, Dennard, William M. Brady’s sale, without the 
joinder of his wife would have been good, except as to her 
right of dower, which is not in question here. He was the 
husband of Julia M. Brady, the sole heir of Burton T. Den- 
nard, and a sale by him would have been the assertion of his 
marital rights to the property. After such a sale an adminis- 
trator of Burton T. could not recover from the purchaser 
unless he shows on the trial “that it was necessary for him to 
have possession for the purpose of paying the debts:” Code, 
section 2450; and the condition being that there were no debts 
and no necessity “for making a proper distribution,” he could 
not recover. If there be debts then it is clear the adminis- 
trator could recover. 

In this case the administrator charges that there are debts. 
He does not specify any in his bill, not even the claim of Mrs. 
Wilcher, and further shows he was aware of the purchase by 
the defendant from W. M. Brady, the husband. No point 
was made on this omission to set out the debts which “it was 
necessary to pay,” nor the creditors, nor was any objection 
made on the trial to the evidence that Mrs. Wilcher was a 
creditor. There was no proof of any other debts. The de- 
fendant sought by his answer and proof to show that Mrs. 
Wilcher was not a creditor, who could have her debt enforced 
against the property bought by him from her husband, and 
also, at sheriff’s sale; that she had joined her husband in the 
conveyance; that her debt should be credited, or paid with 
certain money alleged to be in the administrator’s hands, re- 
ceived from defendant, and that, to allow a recovery for her 
benefit, would be to permit her to commit a fraud on him, ete. 
Thus the issue, the whole contest was made to turn on the 
question, whether Mrs. Wilcher could enforce her claim or 
debt on this land, and this too when she was not a party. 

In my opinion, no decree, that she has no legal right to en- 
force her judgment, if she has a judgment, or should obtain 
one, against this property, or that the administrator cannot 
administer it for her payment, could bind her, unless she bea 
party to that decree; and therefore no attack on her right as 
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a creditor of Burton T. Dennard, ought to be allowed, until 
she be madea party. This the defendant could do by cross- 
bill, and then every question touching every equity of all the 
parties could be finally adjusted, the amounts that may be due 
creditors ascertained, and their priorities, and if this land be 
held liable, and is more than sufficient to pay the debts, a 
proper disposjtion of the surplus can be made, and, if equita- 
ble, paid over to defendant. For, under the view I have 
taken, as it can only be recovered from the defendant to pay 
debts, if there be a surplus, it should go to him. Ina case 
so made, the question could be raised as to defendant’s rights 
on account of the mortgage money paid to Irene Dennard, 
and the money paid by him to the administrator, on the pur- 
chase from W. M. Brady. Also, the further question pre- 
sented in the record, as to the competency of Mrs. Wilcher, as a 
witness to impeach her contract or conveyance, when the other 
party is dead. 

The question may be asked how can a defendant in such 
a case show that there is no creditor or that any particular 
person has no valid debt, not knowing who the creditors are 
or who that particular creditor is ? 

Where an administrator, under the provisions of section 
2450 of the Code, which is but a statutory affirmance of a 
principle existing long before the Code, sues to recover lands 
from a purchaser holding under the heir-at-law and seeks to 
avoid that sale on account of the “necessity to pay debts,” in 
my opinion it is not only “necessary for him to show on the 
trial that it is necessary to pay debts,” but he should set 
forth the debts and the creditors in his bill in order that the 
defendant, the purchaser, may be put on notice as to the facts 
on which his property is sought to be condemned. If it can 
be taken from him for that purpose and no other, and is to be 
adjudged liable to pay a debt, he should have notice of what 
is thus attempted to be asserted against him. Any other rule 
would work manifest injustice, would disable heirs-at-law from 
ever availing themselves of their right to possess or sell, or 
subject themselves or the purchasers from them to the danger 
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of a recovery, on the ground of some unjust or illegal claim 
or debt of which they would have no notice until the trial. 
If notice be given as to who are the creditors, provided there 
be any, and the heirs or those holding under them have just 
cause of defense against illegal or fraudulent claims, they would 
then have the opportunity to be heard and of protecting their 
rights. The administrator cannot complain of this, nor can 
any bona fide creditor when such a proceeding is necessary. 
When the right is given to an administrator to file a bill to 
marshal assets, which is for his own protection and safety, this 
very duty is required of him and he must make the creditors 
parties. When he proceeds against the heirs-at-law or claim- 
ants under them, which may be also for his protection and 
benefit, he should not be allowed an unconscionable advantage. 
No objection was made on this trial to the evidence that Mrs. 
Wilcher was a creditor of Burton T. Dennard and the de- 
fendant had no right to raise the questions that were set up 
against her claim as a creditor unless she had been a party. 
His permitting the proof without objection was equivalent to 
a waiver of the necessity of her claim being set forth in the 
bill, and he was bound by it as much as if it had been so set 
forth. Had he made such objection the complainant could 
have amended his bill. No such objection being made, and 
Mrs. Wilcher not being a party so as to be able to object to 
the attack on her claim or debt or to defend the same, the de- 
fendant could not have demanded a decree founded on the 
fraud or invalidity of her claim as a creditor. 

I therefore concur in affirming the judgment granting a new 
trial, 
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Apo.tpuvus C. Scuarer & Company, plaintiffs in error, vs. 
T. B. HUNNEWELL & Company, defendants in error. 
Even in cases where the bill charges fraud, if the Judge be satisfied, from 
the answer or exhibits, or by affidavits, that the equity of the bill is 
disposed of, and dissolve or refuse an injunction, this Court will not 
reverse the judgment, unless it appear that the Judge has erred on 
some question of law, or is grossly mistaken in his judgment on the 

facts. 


Injunction. Fraud. Before Judge Srrozter. Decatur 
county. At Chambers. February 22d, 1873. 


Schefer & Company filed their bill against Hunnewell & 
Company and W. W. Harrell, sheriff of Decatur county, mak- 
ing the following case : 

Hunnewell & Company obtained a judgment on attachment 
against complainants at the November term, 1872, of Decatur 
Superior Court, for $2,371 09, under the following circum- 
stances: Complainants owned a factory in Decatur county, 
where they manufactured osnaburgs, shirting, sheeting and 
other goods, of which one William G. D. Tonge was superin- 
tendent. On December 14th, 1871, complainants were in- 
debted to Hunnewell & Company $162 90 on open account, 
and $2,250 00 on two drafts drawn by said Tonge—one for 
$1,400 00, and the other for $850 00. A few days before the 
day last aforesaid, complainants failed in business in the city, 
county and State of New York, where they were doing busi- 
ness, and being anxious to secure to Hunnewell & Company 
the full amount of their claims, on account of past favors and 
kindnesses received from them, they submitted a proposition 
to their creditors for the payment of said indebtedness, which 
was satisfactory, and which they telegraphed and wrote on the 
day last aforesaid to Tonge to submit to Hunnewell & Com- 
pany, in substance, as follows: “Ship goods on hand, and as 
fast as made, to Claflin, through Hunnewell, provided he 
gives you sufficient advances to buy cotton and run factory, 
taking balance proceeds of goods against drafts protested.” 
On the same day, complainants wrote more explicitly to Tonge 
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and to Hunnewell & Company that, inasmuch as there were 
many goods in the factory on the machinery, estimated by 
Tonge as of the value of $2,000 00, and the only way to make 
said goods marketable was to work them off into cloth and 
into other articles of commerce, that the factory should be 
turned over to Hunnewell & Company, free of charge or rent, 
and they should advance money for the buying of cotton and 
running the factory, and the goods and proceeds of the factory 
should be shipped to H. H. Claflin & Company, of New 
York, who were the agents of Hunnewell & Company, and, 
at that time, held the aforesaid drafts in favor of Hunnewell 
& Company, on the account of Hunnewell & Company, it be- 
ing distinctly understood that the goods on hand and on the 
machinery should be first credited to the protested drafts ; 
that, by this arrangement, the factory would be kept entirely 
out of the affairs of complainants, and Hunnewell & Company 
would be paid the full amount of their claims. Hunnewell 
& Company promptly accepted this proposition, and from that 
time they ran the factory, with Tonge as superintendent, until 
it was stopped, as hereinafter set forth, complainants having 
nothing to do with the same. At the time of their failure, 
complainants wrote to Hunnewell & Company and suggested 
that, if they were disposed, they might attach some of their 
personalty—for instance, the furniture and teams at the fac- 
tory, and allow them to remain with Tonge, at a nominal 
rent, or at any one of complainants’ plantations in said county. 
On December 15th, 1871, Hunnewell & Company wrote to 
complainants, declining to attach, alleging, as a reason, that 
such action would endanger the interests of complainants in 
said county. Such were the subsequent and frequent false and 
fraudulent representations made by Hunnewell & Company 
to complainants up to the time of the rendition of the afore- 
said judgment. On the same day, Hunnewell & Company 
wrote to complainants, requesting them to turn over certain 
rent notes, then in the hands of Tonge, amounting in all to 
$1,265 00, as collaterals, these being asked as a security in 
lieu of attaching. On December 26th, 1871, Hunnewell & 
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Company again wrote to complainants, acknowledging that 
the goods they had received from the factory up to that date 
would pay off all of their advances, with the exception of the 
protested drafts, and again asking them to turn over the afore- 
said rent notes against the protested drafts. Under these re- 
peated solicitations, the rent notes were turned over to Hun- 
newell & Company on February 2d following. On January 
6th, 1872, said Hunnewell & Company quiety, secretly, fraud- 
ulently, and without giving any notice to complainants, at- 
tached the greater portion of their lands in said county, of 
which action complainants had no information until after 
judgment on the same. On February 20th, 1872, Hunnewell 
& Company wrote to complainants, making the singular an- 
nouncement that the factory was losing money by their run- 
ning it, and unless complainants would send to them $2,000 00, 
they would discontinue. Whereupon, on the 24th day of the 
same month, complainants wrote to Hunnewell & Company 
to stop the factory at once, and to send to them the account 
sales of the cotton in the mill and on the machinery at the 
time the factory was turned over to them, and that whoever 
purchased the factory would have to pay them for the cotton 
on the machinery in the process of manufacture at the time 
the factory was stopped. On the 19th of March, 1872, Hun- 
newell, of the firm of Hunnewell & Company, was in New 
York, and while there professed the warmest friendship for 
complainants, and, with the intention of entrapping and de- 
ceiving them, falsely represented that he had not attached any 
of their lands in Georgia, and had not instituted any proceed- 
ings at law whatever against them, and gave as a reason, that 
had he done so, it would have proved injurious to complain- 
ants. Thus entrapped and deceived by those professing the 
warmest friendship, they were lulled into a fancied security. 
On November 22d, 1872, “to their unutterable surprise and 
astonishment,” Hunnewell & Company wrote to complain- 
ants, stating that they, Hunnewell & Company, had obtained 
judgment against them, and demanding immediate payment 
or they would be forced to sell the lands levied on. The judg- 
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ment is illegal and fraudulent, inasmuch as it was obtained 
on the two protested drafts and an open account for $1,327 88, 
and said account was not proven in open Court as required 
by law, where there has been no personal service. 

So careful were Hunnewell & Company in concealing their 
proceeding on the attachment, that Tonge was kept in total 
ignorance until the rendition of the judgment on the same, 
Complainants have a valid defense to said attachment, which 
they have been prevented from making by the fraud of Hun- 
newell & Company, and not from any fraud or negligence on 
their part. The entire claim of Hunnewell & Company has 
been paid off. The entire indebtedness consisted of the two 
drafts aforesaid and a small balance on account, amounting 
in all to $2,412 90, against which complainants turned over 
to Hunnewell & Company the goods in the factory and on 
the machinery at the time of their failure, estimated by Tonge 
as of the value of $2,000 00, and the rent notes to the amount 
of $1,265 00, which would leave a balance due to complain- 
ants. Hunnewell & Company, though often requested, have 
hitherto failed to furnish to complainants an accurate account of 
the goods in the factory and on the machinery at the time said 
factory and its contents were turned over to them. The rent 
notes, amounting to $1,265 00, have been collected by Hunne- 
well & Company. Complainants pray discovery as to the 
amount and value of cotton, etc., in the factory, at the time 
it was turned over to Hunnewell & Company, and expressly 

raive all further discovery. Harrell, sheriff, has levied the 
execution, issuing from said judgment on attachment, on the 
lands of complainants and has advertised the same for sale. 

Complainants pray that said fraudulent judgment may be 
set aside; that Hunnewell & Company may be decreed to pay 
over the balance in their hands in favor of complainants; that 
the aforesaid execution may be enjoined ; that the writ of sub- 
peena may issue. 

The answer of Hunnewell & Company denies that the at- 
tachment was sued out without complainants’ knowledge or 
consent, but alleges, on the contrary, that they had express 
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notice. Charges that complainants were indebted to them on 
December 14th, 1871, on open account, $227 35, and the 
amount of the drafts set forth in the bill, with interest added ; 
that the factory was never turned over to Hunnewell & Com- 
pany, as charged in said bill, nor was any proposition to that 
effect ever made, consequently they had never accepted any such 
proposition, and nothing would have induced them to have 
entered into such an arrangement; that Hunnewell & Com- 
pany, in kindness to complainants, assumed the expense and 
risk of running the factory for the purpose of paying off the 
indebtedness of complainants to them, and to show the most 
perfect good faith, Hunnewell & Company, after the date 
when complainants allege they commenced running the factory 
on their own account, actually paid several debts contracted 
by complainants before that time, amounting in the aggregate 
tO .....+++e, and also the open account due to themselves, leav- 
ing the drafts still due, upon which the judgment in attach- 
ment was rendered; that Tonge never was in the employ of 
Hunnewell & Company, but continued as he had always been, 
in the employ of Schefer & Company; that the judgment 
was not taken until after a full account had been had between 
Tonge, as the agent of complainants, and Hunnewell & Com- 
pany, and the amount due agreed upon; that Tonge, as the 
agent of complainants, employed learned counsel, to-wit: I. E. 
Bower, Esq., who represented the defense in Court, and was 
present consenting when the judgment was taken; that on 
March 19th, 1872, Hunnewell, of the firm of Hunnewell & 
Company, was in New York, and presented to George Y. 
Barker, one of the complainants, an account of the expense 
and proceeds of the factory since December 14th, 1871, by 
which it appeared that complainants were indebted to de- 
fendants for advances, ete., exclusive of the drafts, $7,067 40; 
that the proceeds of the factory amounted to $5,665 13, which 
left a balance due to Hunnewell & Company of $1,412 36; 
that this calculation was made by said Barker on a letter from 
Tonge to complainants, which he then held in his hands; that 
the account between complainants and Hunnewell & Com- 
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pany, on November Ist, 1872, when the rent notes became 
due, stood as follows: 


A. C. Schefer & Company to T. B. Hunnewell & Company, Dr. 








Ve AG CNG th CRM a aisisis ss sstsnciis doc cskcceiassnsesssaicsensseds $1,412 36 
To interest from April 1st to November Ist........-..0eseeeeee @.00cee 57 66 
To amount paid to watchman (April).......0. ...ss0e pabbinbceqneeinins 45 00 
"Fe TMREORE AG THO CONAN TNE 5 cise sc. cccseteacdseseccccaiassidesesesioancacdaee 1 58 
To cash paid as protest fees on drafts.......scccceesessseeeescceee seers 312 
Balance due November 1st..........0. cesses secces sosssere $1,519 72 
Credits. 

By proceeds sale of warps, July 23d, 1872........0-.. 270 12 

By interest on same to November Ist........04 cesses cesses 7 88 

By amount of rent notes.......ssccseecceeseees seseee svecsseces 1,265 00 
P —- $1,543 00 
Leaving a balance overpaid Of.........cescessecesece secneeseeeenes $ 2328 


Which was credited on the protested drafts before judgment 
was rendered thereon; that it is true that the interest on 
the drafts is compounded in the judgment, and they here offer 
to remit any excess there may be included therein improperly. 

The bill and answer respectively were supported by letters, 
affidavits and-accounts, which are considered unnecessary to 
an understanding of the decision of the Court, and are there- 
fore omitted. 

On February 22d, 1873, the Chancellor, after argument, 
passed the following order: 


“AT ALBANY, GA., February 22d, 1873. 


“This case having been set for a hearing on Monday the 
17th instant, was continued to the 22d, when the defendants 
showed for cause by filing their answer and accompanying 
affidavits, and attached correspondence, fully denying all the 
equity in said bill, but admitting that the judgment was taken 
for $144 00 more than was due, and offering to remit or credit 
that amount upon the fi. fa.— 

“Tt is ordered that upon said credit being entered upon said 


Vou. xiv. 43. * 
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ji. fa., the injunction be refused and the execution be allowed 
to proceed. (Signed) “PETER J. STROZIER. 
“Judge 8. C., A. C.” 


Complainants except to this order and assign the same as 
error. 


Wuirety & Dona.pson, represented by Jackson & 
CLARKE, for plaintiffs in error. 


Fiemine & RuTHERFORD, for defendant. 

Ist. Bill to restrain a judgment at law not favored by Courts 
of equity: 38 Georgia, 174, 644. 

2d. Courts of equity will be extremely cautious in enjoin- 


’ ing judgments at law: 3 Kelly, 226. 


3d. There must be fraud, surprise or some extraordinary 


‘and uncontrollable circumstances where manifest injustice has 


been done to authorize a Court of equity to grant relief against 
a judgment at law: Ibid. | 

4th. Injunction a harsh remedy—the allegations should be 
direct and positive: 39 Georgia, 138. 

5th. Dissolved when allegations are weak and denials strong: 
29 Georgia, 503. 

6th. Cvurt will not interfere except when there is error in 
law committed: 43 Georgia, 176; 42 Ibid., 640. 

7th. If defendant solvent, Court will not interfere if in-' 
junction is dissolved: Ibid. 

8th. Damage accompanying fraud necessary to relief: 24 
Georgia, 244; 14 Tbid., 316. 

9th. Judgment for too much, injunction dissolved on enter- 
ing credit: 23 Georgia, 352. 

10th. Order does not require jury: 23 Georgia, 175. 


McCay, Judge. 


Whilst we recognize the rule that in cases when the grava- 
men of a bill is a charge of fraud, it is the duty of the Judge 
to be more careful in refusing an injunction than in other 
cases, since fraud is so subtle and difficult of detection, yet it 
is also true, that a mere charge of fraud amounts to nothing, 
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if, on looking into the case, it is manifest the charge is not true. 
In this case, we think the Judge did rightly in refusing the 
injunction. 

Taking all the facts together, we think the charge of fraud 
is very poorly sustained. Even admitting that the defend- 
ants gave no affirmative notice to the complainants of the at- 
tachment, and on this point the evidence is equal, still we do 
not think this failure was a fraud. The levy was not on the - 
factory, but, as was suggested by the complainants, was a 
quiet levy on the land, and at the time it was made, as all 
the facts show, it was a mere measure of precaution, and was 
not expected ever to be effective. The defendants might well, 
under the correspondence, have attached the land, and said 
nothing about it. Nor can wesee any motive they could have 
had for concealment. They did exactly what the complainant 
advised them to do. 

We are clear also that there was nothing in the telegram, 
or in the action of Tonge and the defendants thereupon, to 
justify the claim of complainants that the drafts weye satis- 
fied. Clearly the correspondence shows that the defendants 
were merely advancing to complainants, on the agreement that 
the net proceeds should go on their debts. And the facts show 
that the judgment is only for what was due them after credit- 
ing the net proceeds of the factory. 

"The letters of complainants, long after the factory was closed, 
show that they recognized themselves to be in defendants debt. 
The letter of June 3d offers to turn over a judgment against 
Harrell, for $1,600 00, and states the defendant to be per- 
fectly good. And the letter of August 3d, 1872, recognizes the 
claim of Hunnewell & Company to be at least $1,500 00, 
after the rent notes and the stock on hand at the factory is 
taken off. Nay, it proposes to pay to Hunnewell & Company 
$2,000 00, out of certain moneys they, the writers, expected 
to get. 

On the whole, we think the Judge only did what was right 
and proper to refuse the injunction. 

Judgment affirmed. 
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Joun Couey, plaintiff in error, vs. Jonn P. Duncan, 
guardian, defendant in error. 


1. Where, upon a bill filed by the next friends of minor children to en- 
join the sale of certain lands and personalty under a decree before 
rendered, in which they claimed an interest under a homestead set 
apart to them, and as heirs of their deceased mother, counsel repre- 
senting said next friends upon the hearing of the application for an 
injunction, consented to said sale, the guardian of said minors not 
being a party to said bill, and said lands were sold to a purchaser, 
who the bill alleged bought with notice of the claims of said children, 
and who was proceeding to take possession of the land then held by 
the guardian of said minors as their homestead: 

Held, Upon a bill filed by the guardian of said minors attacking the 
decree under which the sale was made, praying that said purchaser be 
enjoined from taking possession of said property, equity will restrain 
such action until the rights of said minors can be fully determined 
upon a final decree. (R.) 

2. As the complainant only asserts the rights of his wards to a specified 
portion of the lands and personalty, and toa proportion of the rent 
in the hands of the tenant in possession of said homestead, the injunc- 
tion showld be modified accordingly. (R.) 

8. Where a cause has been argued before two Judges who were divided 
in opinion and the judgment ordered affirmed, on motion of counsel 
for plaintiff in error, the case will be reargued, during the same term, 
before a full bench. (R. see report.) 


Injunction. Equity. Decree. Guardian and ward. Home- 
stead. Before Judge Srrozier. Calhoun Superior Court. 
December Term, 1872. 


This case was first argued whilst MontcomEry, Judge, 
was still on the bench, but prevented by providential cause 
from attending the sessions of the Court. Warner, Chief 
Justice, and McCay, Judge, being divided in opinion, the 
judgment of the Court below was ordered affirmed. Subse- 
quently, after the appointment of Judge TRIPPE, on motion 
of counsel for plaintiff in error, during the same term, the 
cause was reargued and the following decision rendered. 


For the facts of this case, see the decision. 
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Lyon & Irvin; W. A. Hawkins; J. JoHN Beck, for 
plaintiff in error. 


B. H. Hiwt & Sons; Horie & Simmons; W.G. Parks, 
for defendant. 


TRIPPE, Judge. 


James K. Daniel died in the year 1851 testate. By one 
clause of his will he gave certain property to his wife, and in 
another clause direeted other property—a plantation and all 
the property thereon—to be kept together, and as each one of 
his children attained majority his or her share should be ad- 
vanced, and so on until the youngest became of age, his wife 
having an equal share therein. His wife, who was appointed 
executrix, afterwards intermarried with John P. Duncan, and 
her letters testamentary abating, he took out letters as admin- 
istrator de bonis non, etc. Mrs. Duncan afterwards dies testate, 
and by her will, after other legacies, gave of her interest in 
her first husband’s estate 1,000 00 to each of her children of 
the first marriage, some of them being. yet minors, and the 
balance of said interest to her children by the second marriage. 
In 1869, one of the Daniel children having become of age 
and his share received by him, and another, Lucy, being also 
of age -and having received her portion of the land, said 
Luey and James K. Daniel, the only minor child of that set 
of children, commenced suit in equity in Sumter Superior 
Court against Duncan, as administrator, etc., of said Daniel, 
deceased, charging waste, etc., asking for an account and set- 
tlement and for the appointment of a receiver to take charge of 
the estate. 

In October, 1871, a decree was rendered appointing a receiver 
and directing the sale of the land and personal property of the 
estate of said Daniel, deceased, and that the proceeds should 
be brought into Court and divided between the minor Duncan 
children and James K. Daniel, after payment of certain costs, 
ete. The land then remaining and to be sold by said decree 


—s 
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was one thousand’ two hundred acres lying in Calhoun county, 
and which constituted the shares so far as the land was con- 
cerned that went to the minor, James K. Daniel and to Mrs. 
Duncan (formerly Daniel.) Previous to this decree John P. 
Duncan, as guardian of the two minor children of the Duncan 
set (Madge and Sallie) had applied to the Ordinary of Calhoun 
county and had a homestead, etc., set apart for said minors out 
of said land and personal property, to-wit: six hundred and 
eight acres thereof. The receiver appointed in the decree was 
proceeding to make sale as therein directed, when Madge and 
Sallie Dancan, by their next friends, C. W. Duncan and G. 
W. Kidd, filed a bill against John P. Duncan, James K. and 
Lucy Daniel and the receiver, to enjoin the sale, attacking said 
decree, asking its modification, etc., and asserting their rights 
to said homestead, ete. John P. Duncan was not served with 
this bill. A temporary restraining order was granted by the 
Chancellor. Subsequently, at Chambers, by consent of coun- 
sel, it was agreed and approved by the Judge, that the sale 
should proceed and said decree remain undisturbed. The 
receiver proceeded to sell the land and the personal property, 
and John Colley, the plaintiff in error, became the purchaser 
of the land and most of the personal property—some one thous- 
and two hundred acres, at the price of $2,295 00. Colley paid 
the purchase money, which was, by order of the Court, after 
payment of costs and receiver’s commissions, paid out to the 
attorneys of John P. Duncan, administrator, etc., of Daniel, 
Sallie and Madge Duncan and Lucy and James K. Daniel. 
It does not appear that Duncan, the guardian, or the next 
friends of the Duncan minors received the money. Colley was 
proceeding to take possession of the land, ete., from Charles 
W. Duncan, who had previously been placed in possession of 
the same as the homestead of the Duncan children by John 
P. Duncan, their guardian, and Charles Duncan had attorned 
to Colley as the owner of the land. 

Madge and Sallie Duncan, by their guardian, John P. Dun- 
ean, filed their bill against Colley, charging that the decree 
under which said sale was had, was void, so far as it concerns 
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said minors, asserting their rights under the homestead assign- 
ment, and praying an injunction restraining Colley from tak- 
ing possession, ete. 

The Chancellor granted a temporary injunction, and on a 
hearing, made the same permanent. At said hearing all the 
pleadings in the suits above referred to, with many exhibits 
and affidavits, were heard by the Judge granting the injunction. 
Some of these affidavits state that the attorneys had no right 
to make the compromise or consent that was made on the bill 
filed by the next friends of the minor Duncan children ; that it 
was against the authority and consent of the next friends—one 
of them swearing that he did not know it only a day or two 
before the sale; that at the sale both of the next friends, at the 
suggestion of Colley, gave notice of the claim of the minors, 
and at Colley’s suggestion, also made out a claim bond with 
Colley as security, which the receiver refused to take, saying 
he could not receive a bond. One affidavit states that affiant 
heard Colley, on the day of the sale, say “it would not do for 
a man to buy a law suit;” that the land was worth five dol- 
lars per acre, and that affiant would have given more for it 
than was bid but for the claim set up by the minor children, 
under the homestead law. Charles W. Duncan states in his 
affidavit, that Colley, on the day of sale, “informed him that 
the attorneys had compromised the interests of the children.” 
John P. Duncan swears he had no notice of the sale or the 
decree, or the proceedings on the bill by the next friends, ete. 
Defendant Colley excepts to the order granting the injunction, 
and that is the error complained of. In the argument many 
points were made, that there was no equity in the bill; that 
the Duncan children could not take the homestead which was 
allowed, and that the same was void; that the claim of the 
Daniel children under Mrs. Duncan’s will, would absorb every 
thing, and these minors would get nothing; that the decree 
appointing a receiver and ordering a sale, and the subsepuent 
ratification thereof in the proceedings instituted by the Dun- 
can children, the sale and distribution as stated, were conclu- 
sive and barred this application. 
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We do not think that either of these objections or any other 
that was urged or which occurs to us, should prevent these 
children from the investigation they ask, and that until it is 
had they may be protected by matters remaining as they are 
now, so far as concerns the possession of the property claimed 
by them, as a homestead, or which might come to them under 
their mother’s will. Whether their claim as a homestead be 
valid or not, they have rights in their mother’s share in this 
property. As regards the point that they would eventually 
get nothing, because all would be taken up by the claim of 
the Daniel children, that may be a question when that issue 
is made. It cannot be determined in an application for in- 
junction. The have a right to a hearing on it when the issue 
is made. 

With reference to the decree appointing a receiver and di- 
recting a sale and distribution of all the property which was 
unadministered of the estate of James K. Daniel, we would 
say, itis a serious question, whether or not the same is valid, 
so far as the interest of Mrs. Duncan is concerned, or so far 
as it affects the interests of the minor Duncan children. Her 
representative was not a party, nor was any one a party as 
the representative of these minors. All but one of the Dan- 
iel children had drawn his or her share of the land. The 
remaining portion, in any view of the case, constituted the 
shares of the other minor, James K. Daniel, and of Mrs. 
Duncan, and yet, in a bill filed by Lucy and James K. Daniel, 
against the administrator de bonis non of James K. Daniel, de- 
ceased, a decree was taken appointing a receiver, and directing 
the sale of all the land, and all the balance of the personal 
property, and that the proceeds, after payment of certain things 
specified, “be divided between the children of Mrs. Sarah 
Duncan, deceased, by the said John P. Duncan and James K. 
Daniel, or his assigns, according to the provisions of the will 
of said James K. Daniel.” 

We repeat that the validity of such a decree may be doubted, 
in so far as it affects the share of Mrs. Duncan in said ‘estate 
or the interest of these minors in her share, and if it be not 
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valid, then the defect in the pleadings and the want of proper 
parties to the decree being apparent on the record, all pur- 
chasers under the decree are charged with notice of it. 

As to the alleged ratification of this decree and the distri- 
bution of the money as stated, enough was developed at the 
hearing before the Chancellor to entitle these minors to be 
heard as to its fairnesss and validity, and as to restraining the 
defendant Colley, the statements in the affidavits hereinbefore 
referred to sufficiently connect him with the matter and raise 
questions touching his purchase as to justify the exercise of 
the restraining power of the Chancellor, for the protection of 
what may be the ultimate rights of these minors. 

It may be necessary that amendments be made to the bill, 
enlarging the charges so as to include all the facts necessary to 
the assertion of all the legal or equitable rights of complain- 
aft, and also, to make additional parties, so that the claim 
the defendant Colley may have, if any, for reimbursement 
for the amount paid by him may besecured tohim. As such 
facts and parties all appear in the proceedings which have 
been had, we think the complainant can thus far and from the 
record amend his bill. 

The complainant, as guardian, only asserting or setting up 
the right of his wards to a certain specified and described por- 
tion of the land and the personal property, and no reason 
appearing for the injunction to extend beyond that, and a 
proper proportion of the rent that may be in the hands of or 
due by Charles W. Duncan, the injunction should be modi- 
fied so as to discharge from its operation the balance of the 
land and a due share of the rent therefor. 

Judgment affirmed with modifications, 


McCay, Judge, concurred with doubts, but furnished no 
written opinion, 
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EvizaBETH Carn et al., plaintiffs in error, vs. T. M. Furtow 
et al., defendants in error. 


(Tripre, Judge, did not preside in this case.) 


1. Where a tenant in common takes possession of the entire property and 
divides it into town lots, which were sold by him, from time to time, to 
various persons, the statute of limitations ran in favor of said vendees 
as against the co-tenants of the vendor, and at the expiration of seven 
years, peaceable and uninterrupted possession, they would have a valid 
prescriptive title. (R.) 

2. Prior to the Act of 1866, the real estate belonging to the wife, on her 
marriage, vested in and passed to the husband in the same manner as 
personal property. (R.) 

8. The husband being still in life, the statute of limitations ran against 
him from the time his title accrued, and he being barred, his wife can 
stand in no better position. (R.) 


Tenantsincommon. Prescription. Statute of limitations. 
Husband and wife. Before Judge CLark. Sumter Superior 
Court. October Adjourned Term, 1872. 


For the facts of this case, see the decision. 
Vason & Davis; Puiu. Cook, for plaintiffs in error. 


W. A. Hawxrns; R. F. Lyon; C. T. Goons, for de- 
fendants. 


Warner, Chief Justice. 


1. The complainants filed their bill against the defendants, 
alleging that the defendants are tenants in common with them 
and are in possession of lot number one hundred and seventy- 
five, in the twenty-seventh distriet of Sumter county, on which 
a considerable portion of the city of Americus is located, and 
prayed for a sale of the premises and for a partition of the 
proceeds of the sale thereof. The defendants demurred to the 
complainants’ bill for want of equity, and also filed a special 
plea in bar of the complainants’ right to the relief sought by 
their bill. The Court sustained the demurrer and plea and 
dismissed the bill, and the complainants excepted. The de- 
fendants allege in their plea that they have a good prescrip- 
tive right to the land sued for, that they have been in the 
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peaceable and uninterrupted enjoyment, use and possession of 
the said land for more than seven years prior to the institution 
of said suit, under color of title and claim of right, bona fide 
claiming the same without notice of the said complainants’ 
pretended claim, or of any defect in their title, nor do they 
believe that the said complainants have any legal right to the 
same, or to the mesne profits thereof, which plea is verified 
under oath. On the hearing in the Court below, the truth of 
the plea was not disputed, but it is insisted here that as the 
record shows that one Harrison, who had purchased only a 
part interest in the lot of land, afterwards took possession of 
the entire lot and divided it into town lots, which was sold by 
him, from time to time, to the defendants, who, it is claimed, 
are tenants in common with the complainants, and being so, 
the statute did not run in their favor against the complainants. 
The defendants claim under Harrison’s deed, and the posses- 
sion of Harrison and sale of the entire lot to the defendants 
as his property, and their possession under his deed, was a 
disseizin and ouster of the other tenants in common, if, indeed, 
they ever were tenants in common with the complainants, and 
the possession of the defendants under Harrison’s deed was 
adverse to the complainants, and the statute ran in their favor 
as against them: Horne et al. vs. Harrell, decided at the last 
term of the Court, not yet reported. It is also insisted that, 
inasmuch as it is alleged in the bill and admitted by the de- 
murrer thereto that Harrison purchased one-ninth undivided 
part of said land at sheriff’s sale, as the property of one Cain, 
who derived his title to the land in right of his wife, Eliza- 
beth Cain, one of the complainants; that she is not now 
barred from asserting the wife’s equity to her interest in the 
‘land as against the defendants. 
2. As the law stood prior to the Act of 1866, as was deci- 
ded by this Court in Prescott & Pace vs. Jones & Peavy, 29 
Georgia Reports, 58, the real estate belonging to the wife on 
her intermarriage vested in and passed to her husband in the 
same manner as personal property. 
3. The husband of Mrs. Cain is still in life ; the statute ran 
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against him from the time his title accrued, and he being 
barred, his wife is also barred: Shipp vs. Wingfield, decided 
at the last term, not yet reported. 

Let the judgment of the Court below be affirmed. 


Epwarp H. WI1son, plaintiff in error, vs. Jacop Dan- 
FORTH, administrator, defendant error. 


1. In this State an attachment will lie against a foreign corporation, even 
though it be not doing business here. Section 3213 of Irwin’s Revised 
Code, authorizing attachments against foreign corporations doing bus- 
iness in this State, is cumulative only, and is intended to allow the writ 
of attachment against aforeign corporation, even though it have a place 
of business here, and may, therefore, be sued here by ordinary process. 

2. An announcement of the Judge that he will hear a motion to take a 
judgment in a case, when no motion is made and granted, is not such 
a judgment or decision as may be excepted to. 

8. If a declaration contain a good and legal cause of action in one count, 
the whole action should not be dismissed because the declaration in 
another count sets forth a cause of action which is illegal and void. 
Attachment. Corporations. Judgment. Bill of excep- 

tions. Pleading. Before Judge Gipson. Richmond Supe- 


rior Court. October Term, 1872. re 


On the 11th of December, 1863, Wilson sued out an at- 
tachment against the Bank of Louisiana, based upon the fol- 
lowing affidavit: 


“STATE OF GEORGIA—Ricumonp County. 
“Personally appeared Edward H. Wilson, who being duly 

sworn, saith that the Bank of Louisiana, the same being an 
incorporated company under and by virtue of the laws of the 
State of Louisiana, is indebted to this deponent in the sum of 
$78,581 62, besides interest, and that the said Bank of Lou- 
isiana resides out of the State of Georgia. 

(Signed) “EDWARD H. WILSON. 
“Sworn to before me, this 11th day 

of December, 1863. 
(Signed) “Auéustus D. Prquet, J. P.” 
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The declaration in attachment was filed at the first term of 
the Court, based upon four bills of exchange, all of them in 
the following words, varying only in amount: 


“First EXCHANGE BANK, 

“$25,000 00. “New Orleans, 11th October, 1862. ° 

“At sight of this first of exchange, second unpaid, pay to 
the order of E. H. Wilson $25,000 00 in coin, value received, 
and charge the same to account of this bank. 

(Signed) “AUGUSTUS MONTREAL, Cashier. 
“To R. M. Davis, Esq., President, 

Columbus, Georgia.” 


“T hereby waive protest and damages as per agreement this 


day. (Signed) E. H. Witson.” 


Garnishment process issued to Thomas S. Metcalf, who an- 
swered that he was not indebted to the defendant, nor had he 
had any of its assets in his hands. <A traverse was duly filed. 

At the April term, 1871, the plaintiff amended his declar- 
ation by adding three counts, the first being for $78,581 62, 
besides interest, money had and received for plaintiff’s use. 
The second being for the same amount*upon an account sta- 
ted. The third for $106,969 05 in gold, based upon a judg- 
ment obtained at a Circuit Court of the State of Alabama, 
held in the county of Montgomery, of said State, on August 
17th, 1867, in favor of the plaintiff against the said defend- 
ant. 

_ At the October term, 1872, the plaintiff moved for a judg- 

ment against the said defendant “to be made out of such 
property or funds as should be brought into Court through 
the garnishments issuing in said cause.” The Court “there- 
upon granted the said motion to be heard, announcing that he 
would allow the judgment unless cause was shown to the 
contrary.” As cause why such judgment should not be ren- 
dered, Danforth, as administrator of Metcalf, the garnishee, 
who had in the ‘meantime died, the defendant never having 
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appeared, moved to dismiss the attachment proceedings upon 
the following grounds: 

Ist. Because the affidavit to obtain said attachment against 
the said defendant, it (the said defendant) being an incorpora- 
tion not incorporated under the laws of this State, did not 
contain an allegation that the said defendant was transacting 
business within this State at the time of the making of the 

‘said affidavit. 

2d. Because the cause of action declared in the declaration 
filed in said cause was illegal, contrary to law, in violation of 
the Non-intercourse Act of Congress, passed during the late 
civil war in the United States, and, therefore, void and not to 
be enforced. 

After argument had upon the said motion of the said gar- 
nishee, the Court sustained the same, and dismissed the at- 
tachment aforesaid upon the first ground; whereupon plain- 
tiff excepted. 

And the garnishee also excepted upon the following grounds: 

1st. Because the plaintiff was allowed to move for judgment 
against defendant before it was ascertained and determined 
that the garnishee had in hand money or property to be 
reached by the judgment. 

2d. Because the Court refused to dismiss the case on the 
ground that the cause of action declared on was illegal, and 
one prohibited by law; the bills having been drawn within 
the Federal lines of occupation upon a person at the time 
within the Confederate lines. 

Error is assigned by the plaintiff and the garnishee upon 
the aforesaid grounds of exception. 


Cuar.eEs N. West, by Jackson & CLARKE, for plaintiff 
in error. 


Wi11am T: Goutp; Frank H. Mixer, for defendant. 
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McCay, Judge. 


This Court, in 5 Georgia, 531, held in general terms, that 
a foreign corporation, owing a debt, was a debtor residing out 
of this State, and that an attachment would lie against it. 
And this was in accord with the current of decisions in the 
United States: See Drake on Attachments. The Code, section 
3191, follows in this respect, in terms, the Act of 1799, under 
which this decision was made. 

The first ground of attachment is, “when the debtor resides 
out of this State.” If this were all, the decision in 5 Georgia, 
531, would be conclusive. But it is contended that section 
3213 of the Code qualifies the general provisions of 3191. 
The language of 3213 is: “ Attachments may issue against in- 
corporations not incorporated by the laws of this State, who 
are transacting business within this State, under the same rules 
and regulations as are by the Code prescribed in relation to 
issuing attachments and garnishments in other cases.” At a 
first reading it might be supposed that it was the intent of 
the codifiers to provide as contended for; but after much re- 
flection, we are of opinion that this section was not so intended. 

It is a proper rule for the interpretation of the Code, as we 
have frequently held, that it will not be presumed to change 
the old law, unless the intent be plain. Without. doubt the 
old law, as laid down in 5 Georgia, 531, gave the right to 
issue attachments against foreign corporations generally, and 
section 3191, being the old law in terms, would give the same 
right. So that by the Code we have by section 3191, the 
right generally, and this without any reference at all to section 
3213. The case stands, then, as though there were an author- 
ity to attach a foreign corporation in general terms, and, be- 
sides this, the provisions of sections 3213. Would two such 
provisions be consistent with each other? Can section 3213 
stand in full force, and yet the right to attach a foreign cor- 
poration, not doing business here, exist? Of this we have no 
doubt. A foreign corporation, with an office doing business 
here, can be sued. It is, in some senses, a resident. And it 
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was, doubtless, for this reason that section 3213 was adopted. 
It was intended to authorize an attachment against a foreign 
corporation, even though it might be sued here. The property 
of a foreign corporation, even when it has a place of business 
here, is always of a movable nature, consisting, generally, of 
debts due it, and a judgment against it is very difficult of exe- 
cution, and the intent of the statute was to authorize an at- 
tachment even in cases where there was an agent here to be 
served, 

Perhaps, also, there was another intent in this section, to-wit: 
to provide, that if the corporation was doing business here, the 
attachment might, by proper proceedings by either party, be 
turned into a common suit, by notice or bond, under sections 
3223 and 3243 of Irwin’s Revised Code. In either view of it, 
section 3213 can have its full force and literal effect, and 
section 3191 still stand, even as against foreign corporations. 
We think, therefore, there waserror in dismissing this attach- 
ment for want of the statement in the affidavit that the cor- 
poration was doing business in this State. 

Whatever may be the legality or illegality of the plaintiff’s 
claim, as it may appear by the proof, the declaration contained 
legal counts, and ought not to have been dismissed because 
of the bad count. The money counts went into no detail, 
and were for money generally. 

We do not decide the other points made, to-wit: Whether 
the plaintiff was authorized to take judgment against a de- 
funct corporation, before it was ascertained whether there 
were any effects, for the simple reason that no judgment was 
taken, nor so far as the record shows, any motion made for a 
judgment. The statement of the Court of his opinion, was 
no decision on which a bill of exceptions will lie. There was 
no judgment of the Court, and any opinion by this Court 
would neither affirm nor reverse any judgment of the Court 
below. See the case of Farrow vs. The State, at this term. 

Judgment reversed. 
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ADMINISTRATORS AND EXECUTORS. 


i, An executor cannot, by a power of attorney not auth- 
orized by the will, transfer the entire management of 
the estate which he represents to another, so as to bind 
creditors. Nor will such a power authorize the agent 
to sell any portion of the property which, in his dis- 
cretion, he may deem to be for the interest of the estate, 
and thus divest the claims of creditors upon the prop- 
erty sold, Neal et al. vs, Patten et dl......sesseseseeoees 

2. A sale of property by an agent, appointed by such a 
power, is illegal as against creditors, and no subsequent 
ratification, either in express words or by long acqui- 
escence, on the part of the executor, can make it valid, 
so as to defeat their rights. Ibid. 

3. Whether an executor, without authority to that effect 
in the will, can sell annual crops of the estate by carry- 
ing only the samples of such crops to market, we leave 
a So, as to whether crops made by the tes- 
tator come within the meaning of the term “annual 
crops,” as used in the Code. - Ibid. 

4, A purchaser who has bought and paid for property of 
an estate from one not authorized to sell it, is not enti- 
tled, on a bill to marshal assets, which seeks to subject 
the property so illegally sold to the claims of the cred- 
itors of the estate, to share in the proceeds of the prop- 
erty, (which has been impounded and sold by order of 
the Court,) upon proof that his money was used in the 
payment of debts of the estate, not showing the char- 
acter of the debts, nor their amounts, nor the persons 
to whom paid. bid. 

5. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel......... 

6. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so » Pov The 
authority being shown, the law “ presumes the Court 

VoL, xiv. 44, 


73 


195 








682 INDEX. 


of Ordinary required all the law requires to have been 
done before granting the order to sell, and we will not 
go behind that judgment :” 4 Georgia, 154, WARNER, 
J., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it, is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judgment 
we are to presume the Court did its duty :” 7 Georgia, 
562, Nisbet, J. Ibid. 


7. An order “ to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152 ; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice 
of the time of hearing is required by law, or in the 
judgment of the Ordinary, to be served by the sheriff, 
or some lawful officer, upon the party or parties to be 
notified. Ibid. 


8. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 . 
Georgia, 155-6. Ibid. 

9. A failure of a purchaser at administrator’s sale to re- 
cord his deed within twelve months from its date, does 
not postpone his rights to those of a judgment creditor 
who obtains judgment before record, Ibid. ~ 


10. Purchasers at administrator’s sales are not responsi- 
ble for any dereliction of duty on the part of the ad- 
ministrator, provided there is an apparently substantial 
compliance with the requirements of the law upon the 
subject of administrator’s sales, and no bad faith on 
the part of the purchaser. bid. 


11. A widow and minor children are not entitled to an 
exemption of personalty in the estate of a deceased 
husband and father, if they have already received the 
value of $1,000 00 in specie from said estate, allotted 
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as the “year’s support,” under the provisions of the 
Code. Robson va. Lindrwtt.........0ccccceccccseccsesesees 
12. Distributees are not entitled, as such, to recover any- 
thing from the administrators of the estate in which 
they claim an interest, when it is clearly shown that 
the estate has become insolvent, without fault of the 
administrators. An insolvent estate is none the less 
so because the claims against it are judgments obtained 
on debts of the intestate, created before June, 1865, to 


the executions issued upon which it will be necessary 


for plaintiffs in fi. fa. to attach affidavits of payment 
of taxes before they can be levied. Walker, adm’r, 
ef ah. Ge: Waller Gb hiv. cidecccieccciocctpucissccsoctsseeseses 
13. Where a plaintiff makes an affidavit for the purpose 
of obtaining an attachment against an administrator, 
on the ground that he is removing, or about to remove, 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaiytiff’s claim, was made with the 
intestate. Ouzts vs. Seabrooks, adm’r......... hale-ceshaceae 


14, The effect of a verdict for the defendant, upon such 
an issue, is a dismissal of the attachment under Re- 
vised Code, section 3236. Ibid. 

15. It is not a devastavit on the part of an administra- 
tor who has obtained an injunction preventing the dis- 
tributees of the estate from suing him, to settle in 
Confederate funds belonging to the estate, with certain 
of the distributees who are willing to, and do, accept 
such funds at par in payment of their distributive 
shares, and fail to settle with others who make no de- 
mand on him till after the war, provided he retain a 
sufficient amount of similar assets to settle with the oth- 
ers, even though such assets afterwards perish on his 
hand without fault on his part. Roberts, adm’r, vs. 
Summers et al...... pibddde Sidedal ibid habU2, Jeu diddeewe sce 
16. Where one of the matters in controversy between 
an administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters, 
_ is referred to an auditor, who, as to that, reports in favor 


683 


250 


337 


359 


434 











684 INDEX, 


of the administrator, and the distributees file no excep- 
tion to the report, it is error in the Court, by his charge, 
to submit that issue to a jury impanneled to try cer- 
tain exceptions filed by the administrator to other parts 
of the report. Ibid. 
17. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may stil] take such investment into con- 
sideration, if it will aid them in arriving at a correct 
result as to.any of the exceptions filed. Ibid. 
18. It is error in the Court to charge the jury, where the 
estate is not ready to be distributed, that “it was the 
duty of the administrator to put the solvent notes of 
the estate in suit within a reasonable time after they 
became due, and if he did not do so within a reason- 
able time, and the debts were lost, then he is respon- 
sible for such loss,” without qualifying such charge by 
adding, if the notes were lost by reason of such failure 
to sue. Ibid 


19. If an administrator send Confederate money belong- 
ing to the estate to one of the distributees of his intes- 
tate by a person not authorized by such distributee to 
receive it, and the distributee refuse to accept it, but 
the person receiving it fails to return it to the admin- 
istrator, the latter is chargeable with the true value of 
the money at the time it was sent, and not with its 
nominal value, where it does not appear the adminis- 
trator received it iniproperly in payment of a debt due ~ 
the estate. Ibid. 

20. An administrator is bound to use the utmost dili- 
gence to secure debts due the estate. Hence, if the 
makers of notes belonging to the estate, solvent at the 
making of the notes and for some time afterwards, be- 
come suddenly insolvent, it is his duty to put the notes 
promptly in suit, when there is any reasonable pros- 
pect of securing their payment by so doing. bid. 
21. When an administrator sues a note belonging to the 
estate, the makers of which are solvent at the time suit 
is brought, which suit is enjoined by one of the makers, 
and remains so until all the makers become insolvent, 
and no aches is properly chargeable upon the admin- 
istrator, the latter is not liable to make good the loss 
to the estate. Ibid. 
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22. A bastard, acknowledged and supported by his father 
in his lifetime, cannot (in the absence’of any contract 
for his support by the father) by suit against his admin- 
istrator, compel him, under section 1789 of the Code, 
to furnish maintenance out of the estate of his intes- 
tate to such bastard during his minority, even though 
the father may have stated that he intended the child 
should be supported out of his estate after his death. 
Duncan, adin’r, et al, v8. Pope..c.seeeeresesecee soveeeee os 


23. A promise by the administrator to secure the whole 
of the land so held in common to the bastard is beyond 
his authority, and does not bind the estate. Ibid. 


24. A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Gra- 
Rams 00. PRG ...000.06000 secssvaceivcsesiosesconcssseeeseosooss 


25. Where an administrator sues to recover lands from a 
purchaser holding under the heir-at-law, and seeks to 
avoid that sale on account of the necessity to pay debts, 
the debts and the creditors must be set forth in his bill, 
in order that the defendant may be put on notice as to 
the facts on which his property is sought be condemned. 
Seabrook, adm’r, e al., vs. Brady, adim’r......-++c000es 


26. The defendants not ‘itt objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his ereditors from the bill, and having 
allowed evidence to be submitted to the jury upon these 
points, could not have demanded a decree, as the de- 
fect in the pleadings might have been amended. Ibid. 


27. Where an administrator conveys land which belonged 
to his intestate, claiming it as his own, his wife being 
the sole heir to said estate, and dies, the administrator 
de bonis non is entitled to recover the property for the 
purpose of administering the same, provided it shall 
be satisfactorily shown that it is necessary to do so, for 
the purpose of paying the debts of the intestate. Ibid. 


28. In a suit by an administrator de bonis non to recover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
‘ ter’s wife which the defendants claim she has relin- 
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quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. bid. 


ALIMONY. 


The Act of 1870, in relation to temporary alimony, 


_ 


whilst it authorizes the minor children, when in the 
custody of the wife, to be included in the alimony 
granted, does not change the rule which authorizes the 
Judge to look into all the facts and circumstances, and 
grant or refuse the alimony at his discretion. In this 
case, we do not think, under all the circumstances, that 
the Judge acted contrary to a sound discretion in re- 
fusing the alimony as to either the wife or minor chil- 


no, oso ok usconcont anencanteesenss - 


AMENDMENT. 


. Where, on a rule against a sheriff for failure to sell 


realty levied on, it appeared, from his answer, which 
was not traversed, that a claim had been interposed, 
and that through inadvertence, the magistrate who 
took the claimant’s affidavit, failed to sign the jurat, 
but that to the best of the sheriff’s knowledge and 
belief the affidavit was sworn to before the magistrate ; 
and it also appeared that there was a failure to insert 
any amount of penalty in the claim bond; and it was 
agreed between the parties that the Justice of the Peace, 
and the surety upon the claim bond “are to be consid- 
ered as present and ready to consent to or make any 
amendment or certificate of or pertaining to the claim 
papers consistent with the facts of the case, which, at 
that stage of the proceedings, could legally be made,” 
and it further appeared that the client was also willing 
to the correction, and an order was taken refering the 
cause to the Judge at Chambers: 


Held, 'That the decision of the Judge permitting the mag- 





istrate to sign the jurat nune pro tune was a finding 
upon the issue of fact as to whether the affidavit had 
been sworn to or not before the magistrate, which was 
warranted, in the absence of contradiction, by the 
sheriff’s answer, that to the best of his knowledge and 
belief it had been so sworn to. Veal, adm’r, vs. 
PI hag ps Bedpadey secescshnns nee scpnnatbcecscsnncvsvcaves 


. It was not error, as a matter of lew, to permit the 


signing nune pro tune. Ibid, 
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3. The obligors consenting, the bond was properly ad- 
judged to be amendable. Ibid. 

4, A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainants to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs, Clark et al........ 

5. When an amendment was moved to a declaration, and 
allowed by the Court, and no bill of exceptions was 
filed to the judgment, it is too late, at the next term 
of the Court to move to dismiss the writ for any cause, 
which the amendment cures. “That the amendment 
ought not to have been granted cannot be said, after 
the party has submitted thereto, by failing to file his 
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exceptions as required by law. Pettis vs. Campbell..... 596 


6. The defendants not having objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his creditors from the bill, and having 
allowed evidence to be submitted to the jury upon 
these points, could not have demanded a decree, as the 
defect in the pleadings might have been amended. 


Seabrook, adm’r, et al. vs. Brady, adm’r. ..sssese+e sevens 650 


APPEAL. 


The purchaser of real estate from a defendant, pending 
an appeal from the first verdict and judgment thereon, 
is not protected as a bona fide purchaser, under the 
provisions of the 3525th section of the Revised Code, 
when such purchaser has been in possession of the 
property for four years from the date of the judgment 
on the first verdict, but not for four years from the 
‘date of the final judgment on.the appeal trial. Garner 
Gl, 08. GBB e gence -densesyoseeseantesayenthotnesapabensns 


ARBITRAMENT AND AWARD. 

1. A party seeking to set aside an award, on the ground 
that it is contrary to evidence, must set forth all the 
evidence that was submitted to the arbitrators, and 
show that the evidence, as set forth, is all that was 
submitted to them. Overby et al. vs. Thrasher.......+. 

2. Whether an award is contrary to evidence or not, is a 

- question of law for the Court, and not a matter to be 
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submitted to a jury, and should be heard as upon de- 

murrer, and i strongly and decidedly against the 

evidence, it should not be set aside on this ground. 

The same rule should govern here as on a motion for a 

new trial, Ibid. 

3. To set aside an award on the ground of fraud in one 
of the arbitrators, the fraud must be clearly and dis- 
tinctly shown. Ibid. 

. Where there is a controversy between guardian and 
ward, and “all matters and things growing out of and 
connected with said guardianship” are submitted to 
arbitration, it is not an excess of authority on the part 
of the arbitrators to cancel, by their award, a note 
given by the ward to the guardian, in his individual 
character, for money received from him. Ibid. 

. To justify a Court in setting aside an award, on the 

ground of mistake, the mistake, whether of law or 

fact, must be gross and palpable. Mere error of judg- 
ment in the arbitrators is not a sufficient ground for 
setting aside the award. Ibid. 


. Where three arbitrators are selected by the parties, and 
one, conceiving himself to have been selected as um- 
pire, exp no opinion on the points submitted, ex- 
cept where the others disagreed, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground, Certainly, the arbitrator cannot 
be introduced as a witness to show his own misconduct 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. Ibid. 

. When a bill is filed to enforce a specific performance 
of a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court, as 
to the law, and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A ver- 
dict merely setting aside the award, and going no fur- 
ther, is incomplete, and entitles the complainant to a 
new trial. Equity having acquired jurisdiction, will 

retain it for the purpose of settling the whole contro- 

versy. Ibid. 
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8. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their 
compensation due by the person to whom it was award- 
ed, upon the property so awarded, superior to a mort- 
gage executed by such person after the date of the 
award, but before it is entered on the minutes of the 
Court. Miller et al. vs. Fisk.....c102 coccseceeseeeseseeees 


. A judgment upon an award should follow the award, 
and where that provides that “the cost of this award 
and of the needful proceedings to make it the judgment 
of the Court shall be equally borne in equal degree by 
each and every party hereto, including just compensation 
to the arbitrators, to be set forth in the order making 
the award the judgment of the Court,” the judgment 
should be against each party to the submission for his 
aliquot proportion of the expenses and no more, and 
not against a portion of the parties for the whole cost. 
Where there were four parties to the submission, un- 
der such an award, and the sum of $140 00 is fixed by 
the order of the Court as the compensation of the arbi- 
trators, each party is liable for $35 00, and no more. 
Ibid. 


10. To entitle an award to be made the judgment of the 
Court, under sections 4166, et seq, of the Code, it should 
appear that the submission was under the sections re- 
ferred to. A written submission to two arbitrators, in 
which a third person is named as umpire, (but it does 
not appear by whom chosen,) who takes no part in the 
award, and is not sworn, is at least, prima facie, a 
common law award, and not entitled to be made a judg- 
ment of the Court. Crane, adm’r, vs. Barry........+ 


11. Ignorance of law, where there is no misplaced con- 
fidence, and no fraud on the part of the opposite party, 
will not authorize the intervention of equity: Code, 
section 3066. Hence, where parties submit the mat- 
ters in issue between them to arbitration, and an award 
is rendered and made the judgment of the Court, un- 
der the Code, without objection on the part of the 
losing party, a bill will not lie at his instance to set 
aside the judgment, upon the ground that he could 
have prevented the award from becoming the judgment 
of the Court, by filing exceptions, but was ignorant 


689 


270 


of his right to do so. Thurmond vs. Clark et al........ 500 





‘ 
690 INDEX. 


ASSIGNMENT. 
See Debtor and Creditor, 1, 2, 3, 4. 


" ATLANTA—CITY COURT OF. 
See City Court of Atlanta, 1. 


ATTACHMENT. 


1. It is not necessary that a traverse to the truth of an 
affidavit, which is the foundation of an attachment, 
should be sworn to. Ouzts vs. Seabrook, adm’r....... 359 

; 2. Where a plaintiff makes an affidavit for the purpose 
of obtaining an attachment against an administrator, 
on the ground that he is removing, or about to remove 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaintiff’s claim, was made with the 
intestate. Ibid. 

3. The effect of a verdict for the defendant, upon such an 

' issue, is a dismissal of the attachment under Revised 
Code, section 3236. Ibid. 

4, Where one is not a resident of this State, but is pass- 
ing through the same with his goods, an attachment 
may issue against him, on the ground “that he is act- 
ually removing out of the county” in which he may 
then be found. Johnson vs. Lowry ....+ +... ‘epapaensers 560 

5. When there is a levy of an attachment and a claim, 
the claimant may move upon the motion docket, to 
dismiss the attachment for any good cause of objection 
thereto. Hines & Hobbs vs. Kimball & Company et al. 587 

6. When an attachment affidavit stated that H. I. Kim- 
ball & Company, said firm composed of Hannibal I. 
Kimball and certain parties unknown to the deponent, 
are justly indebied, ete., and that said Hannibal I. 
Kimball & Company absconds: 

Held, That this was a sufficient affidavit on which to is- 
sue an attachment against the effects of H. I. Kimball 
& Company. bid. 

7. In this State an attachment will lie against a foreign 
corporation, even though it be not doing business here. 
Section 3213 of Irwin’s Revised Code, authorizing at- 
tachments against foreign corporations doing business 








INDEX. 


in this State, is cumulative only, and is intended to al- 
low the writ of attachment against a foreign corpora- 
tion, even though it have a place of business here, and 
may, therefore, be sued here by ordinary process. 
Wilson vs. Danforth, AdM’r....scseecsseeeversseesersevecees 


ATTACHMENT FOR CONTEMPT. 
See Contempt, Attachment for. 


ATTORNEY AND CLIENT. 


1. Where A is attorney at law for B in a controversy with 
C, and C makes to the attorney certain statements and 
propositions to be communicated to B, and at the same 
time proposing that if B consents to the propositions 
the attorney should be employed in the matter pro- 
posed by B and C, and B declines the proposition : 

Held, That B may use the attorney as a witness to prove 
the statements, and that under the circumstances C can- 
not claim that they are privileged communications be- 
tween client and attorney. McLean vs. Clark et al... 

2. A solicitor of an executor cannot be compelled to pro- 
duce the sworn answer of such executor, (who has died 
since the answer was made,) to a bill in chancery, which 
answer has never been filed, and which was Tet with 
such solicitor to file or not, as he thought best, when 
the administrator de bonis non cum testamento annexo 
objects. It comes within the rule applicable to confi- 
dential communications. Nor can he be compelled to 
testify to the contents of such answer, if it be lost or 
destroyed. Neal et al. vs. Patten et Al....scececoereeeeseees 


AUDITOR. 

1. The report of the auditor in this case, was properly 
admitted to show the validity of the claims which had 
been passed upon by him, and which the complainants 
relied on as showing their interest in the subject matter 
in controversy. Neal et al. vs. Patten et al...s.-.sse000 

2. An analysis of sections 3042, 3082, 3083, 4143, and 
4144, of Irwin’s Revised Code, shows that when an 
auditor or master in chancery makes a report upon 
matters of account referred to him, the party against 
whom the report operates may file two classes of ex- 
ceptions: first, for alleged errors of law on the part of 

- the referee; secondly, for alleged errors in his report 
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as to the facts found. The first is for the exclusive 
consideration of the Court, under section 3083.° The 
facts found by the report are for the consideration of 
the Court in the first instance, after which, if approved 
by him, the report becomes prima facie evidence of 
their truth, subject to be overthrown by testimony be- 
fore the jury. Camp & Kemp et al. vs. Mayer, as- 
signee, et al......+ Secéasucbpsed s\anbescdbsess Bidbnccvecdcecioces 414 

3. On the trial of issues raised by exceptions to an aud- 
itor’s report, which has been approved by the Judge, 
the facts reported will be taken as true, unless rebutted 
by evidence, or unless the record shows that evidence 
to rebut them was offered and illegally rejected by the 
Court. Ibid. ! 

4. Where an exception to an auditor’s report directly con- 
tradicts the report, the former should be supported by 
proof. Ibid. 

5. It is not necessary, ‘under our practice, that an auditor 
should append to his report the evidence on which it 
it is based. Ibid. 

6. On the trial before a jury of exceptions to an auditor’s 
report, the report is, prima facie, true as to the facts 
and results reported. The fact that the rule of refer- — 
ence provides that any exceptions filed were to be tried 
de novo, as in cases of appeal, does not vary the rule. 
Roberts, adm’r, va. Summers et Al ...-.sccevesesesecessesees 434 


7. 1t is not sufficient to except generally to an auditor’s 
report, in matters of account referred to him, as erro- 
neous in the results at which he arrives. The excep- 
tion should point out wherein the error consists. Ibid. 

8. In Georgia, on the trial by a jury of exceptions to an 
auditor’s report, evidence, other than that laid before 
the auditor, is admissible. bid. 


9. Where one of the matters in controversy between an 
administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters, 
is referred to an auditor, who, as to that, reports in 
favor of the administrator, and the distributees file no 
exceptions to the report, it is error in the Court, by his 
charge, to submit that issue to a jury impanneled to 
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try certain exceptions filed by the administrator to 
other parts of the report. Ibid. 

10. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may still take such investment into 
consideration, if it will aid them in arriving at a cor- 
rect result as to any of the exceptions filed. Ibid. 


11. Under the provisions of the Act of 1871, the Supe- 
rior Court is authorized to appoint an auditor to inves- 
tigate the matters of account, if, in its discretion, the 
cease shall require it. Sirrine, adm’r, e al. vs. South- 
western Railroad 00......000sieccecescosevoese coscovegsecsece 


AUGUSTA—CITY OF. 


The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State, and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Council of Augusta vs. 
National Bank of Augusta. The same vs. Planters’ 
L, and &. Bath, ...i..scsvccves vecssovcccsesccdvosadectosvecs 


AUTREFOIS CONVICT. 
See Criminal Law, 27, 28. 


AWARD. See Arbitrament and Award. 


BASTARD. 


1. A bastard, acknowledged and supported by his father 
in his Jifetime, cannot (in the absence of any contract 
for his support by the father) by suit against his ad- 
ministrator, compel him, under section 1789 of the 
Code, to furnish maintenance out of the estate of his 
intestate to such bastard during his minority, even 
though the father may have stated that he intended 
the child should be supported out of his estate after 
his death. Duncan, adm’r, et al. vs. Pope.u..+.00.s000 
. If the heirs of the father make a deed to the bastard 
of their interest in realty held by the father in his life- 
time as tenant in common with another, the bastard 
_ takes such interest as the heirs held at the date of the 
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deed, and is entitled to a partition as between himself 
and the other tenant in common. Ibid 

3. A promise by the administrator to secure the whole of 
the land so held in common to the bastard, is beyond 
his authority, and does not bind the estate. Ibid. 


BILL OF EXCEPTIONS. 


1. Where a bill of exceptions, properly certified by the 
Judge, states as a fact, that on the trial he failed to 
give to the jury certain written requests to charge ten- 
dered by the complainant’s counsel, and it appears from 
the record that the Judge overruled a motion for a new 
trial for such failure, stating as the reason for his judg- 
ment that he did in fact give the requests to charge to 
the jury as asked: 

Held, That this Court is bound by the facts, as stated 
and certified in the bill of exceptions, and not by the 
reasons given by the Judge in his judgment overruling 
the motion for a new trial, and as said requests were 
proper to be given in charge, the party is entitled to 
a new trial. McLean vs. Clark et dl....ccsee coeceeeeeees 

2. This Court cannot undertake to decide upon the valid- 
ity of objections to evidence, where the bill of excep- 
tions only states that the evidence was objected to and 
the objection overruled, without stating the ground of 
the objection. Jackson, adm’r, vs. Jackson, adm’z...... 

3. Assignments of error so indefinitely stated as to leave 
this Court uncertain as to the error complained of, 
cannot be considered. bid. 

4, When a motion is made for a new.trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to 
his judgment in the case, and the same is duly signed 
by the Judge and filed in the office, as the law requires, 
it is the duty of the Judge, in a criminal case, if the 
crime for which the conviction is had is punishable 
with death, to grant a supersedeas of the judgment 
until the hearing before this Court. Spann vs. Clark. 

5. The granting of a supersedeas in such a case is a mat- 
ter of course, and constitutes a part of the proceeding 
to bring the case before this Court and the granting of 
the same will, in a proper case, be catetnd by man- 
damus. Ibid. 

6. In a mandamus to the Judge of the Superior Court, 
to compel him to sign or complete a bill of exceptions, 
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this Court will look into the record, and if the case be 
one in which justice requires the mandamus to be made 
absolute, will so order. Ibid. 


7. The refusal of the Judge to grant an.order of super- 


sedeas before a bill of exceptions was tendered to him, 
was proper. Broomhead vs Chisolm.......1..s10+++ dbegs 
An anouncement of the Judge that he will hear a 
motion to take a judgment in a case, when no motion 
is made and granted, is not such a judgment or de- 
cision as may be excepted to. Wilson vs. Danforth, 
GOM’T,. .ccccrccccescocccssccccovesccsocsesccssccessssescbbeceeeee 


BOND FOR TITLE. 


. Where land is sold with none of the purchase money 


paid; bond for titles given and notes payable at differ- 
ent periods taken for the purchase money; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment; the land levied on under such 
judgment; after the levy and a day or two before sale, 
a deed filed in the Clerk’s office, under section 3604 of 
the Code; the land sold 4nd bought by the vendor 
who goes into possession, and some time afterwards a 
third person, to whom the vendee had mortgaged it, 
after he obtained his bond for titles but before the fil- 
ing and recording of the deed, forecloses his mortgage 
and levies on the land, and the original vendor and 
now holder of the land under the sheriff’s sale claims 
the property: 


Held, That the sale of the land was void, but that the lien 


of the vendor upon the land for the purchase money was 
perior to the claims of all creditors who gave credit 
before the filing and recording of the deed, and that 
such creditors could not subject the land to the pay- 
ment of their debts by levy and sale, the filing and 
recording of the deed for the purpose contemplated by 
the statute, not being such a conveyance of the title to 
the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Har- 
Ville 00s LOWE: sesiersécesvcscesseveccsseeessedssvecedigesioe sve 


. Where “M” held a tract of land under bond for titles 


from “ W,” and sold the same to “C,” executing a bond 


. to make a fee simple title so soon as he obtained a title 
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from “W,” “C” paying the purchase money in full, 
and “B,” with a full knowledge of these facts, confed- 
erating with others, by threats, etc., induced “ M” to sell 
the land and to transfer to him “W’s” bond, under 
which transfer “B” procured a deed from “ W :” 

Held, That a demurrer to a bill filed by “C” setting up 
the foregoing facts and praying that “B” may be de- 
creed to execute him a title to said land, was properly 
overruled. Brown vs. Crane 


BRIDGE AND FERRY. 


1, Section 721 of the Code prohibiting the establish- 
ment of private ferries within three miles of any pub- 
lic bridge, does not prohibit the establishment of a pri- 
vate ferry within three miles of a public ferry. Greer 
vs. Haugabook, adm’z, o dl.........cc.cesescercccece speess 

2. Section 724 of the Code authorizing the owner of any 
land through which a stream , on both sides of 
said stream, to establish a brid or ferry thereon at 
his own expense, and charge toll for crossing, is to be 
construed in harmony with section 2207, which pro- 
vides that the right to construct a bridge or establish a 
ferry for private use, within or adjoining lands, is ap- 
purtenant to the ownership of the land; but the right 
to establish and keep a public bridge or ferry is a fran- 
chise, and must be granted by the State, and so con- 
struing, section 724 is only to be understood to apply 
to a private ferry, which the owner of the lands may 
establish for his private use, and which he may also 
occasionally use for carrying others over and charge toll 
therefor, but which he cannot commonly and usually 
use for such purpose, so as to make the same a public 
ferry. Ibid. | 

. A franchise of a ferry is the subject of sale, and may 
be transferred and inherited. Ibid.¢ 

. A franchise of a ferry may be lost by non-user; but 
under section 1680 of our Revised Code, the forfeiture 
only dates from the judgment of a Court of compe- 
tent jurisdiction declaring the forfeiture. Ibid. 
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CERTIORARI. 


Whether a certiorari will lie to review the proceedings 
before a jury, called under section 4572 of the Revised 
Code, to inquire into the sanity of a prisoner who has 
been convicted and sentenced to death, and who is 
claimed to have become insane after convictment. 
Queere? Spann vs. The State.....ceccccccesreesserecsevece O49 





3. 
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CHARGE OF COURT 


It is error in the Court to charge the jury as to the 
law upon a state of facts in relation to which there is 
no evidence before the jury. McLean vs. Clark et al. 


. It is error in the Court in charging the jury, on the 


trial of a bill filed to set aside a sale on account of 
fraud to read to the jury the statements in the bill, 
even to the minutest particulars of the plaintiff’s case, 
and then to say to the jury if you find these statements 
in the bill sustained by the proof, to find for the com- 
plainant, if not, to find for the defendant. It is the 
duty of the Court. to separate the material from the 
immaterial statements in the bill, to present the real 
substantial issues to the jury, and a general charge that 
all the plaintiff’s statements must be supported by the 
proof, is calculated to mislead the jury. Ibid. 


. It is error in the Court to charge the jury in general 


terms, that if & witness is shown to have sworn falsely 
in one particular, he is not to be believed at all, with- 
out explaining to the jury that the point in which the 
untruth is stated must be ‘material; and that the wit- 
ness must have willfully and knowingly sworn falsely 
in such material matter. Ibid. 

It is error in the Court to charge the jury, that if the 
plaintiff has sworn to one state of facts, and the de- 
fendant contradicts him, the jury are to leave the par- 
ties as it finds them, unless other witnesses corroborate 
one or the other. The jury are to judge, as in other 
cases, from the circumstances, and if they believe, one 
or the other, so ought their verdict to be. Ibid. 


. In giving rules for weighing evidence to the jury, the 


Court should be careful to state them as general rules, 
subject to be controlled and modified by the case be- 
fore them, as made by all the testimony. Where the 
testimony of one party was mostly by deposition, and 
the other from witnesses examined upon the stand in 
the presence of the jury: 


Held, That it was improper for the Court, in his charge 


6. 


on a material point, to say to the jury that they were 
to consider the evidence as it was given in from the 
stand. bid. 

A charge not warranted by the evidence shoal not 
be given. Neal et al. vs. Patten et dl... scccescerevees 
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7. It is not error in the Court to fail to give in charge an 
oral request of counsel, made in the course of his ar- 
gument to the jury, or in failing to charge any princi- 
ple not requested in writing. Jackson, adm’r, vs. 
IG CHIE Banc cscncs sscsccnensncomene cescapaseeconacescces 99 
8. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as to 
the weight of any particular proof. Gardner et al. vs. 
TE einen ents Cpcecensescdacqenenndosouinsaones euibse 133 
9. Where the evidence does not warrant a charge as to rea- 
sonable fears the failure of the Court to charge upon 
that subject is not error. Oneal vs. The State.......++. 229 


CIRCUMSTANTIAL EVIDENCE. 
See Criminal Law, 42. 


CITY COURT OF ATLANTA. 


Where the Judge of the City Court of Atlanta sentences 
a prisoner to pay a fine, or to four months in the chain- 
g, and a writ of habeas corpus is sued out before 
im, after the prisoner is placed on the chain-gang in 
conformity to the sentence, to inquire into the legality 
of the detention, and the prisoner is brought before 
him by the person detaining him, the Judge of the 
City Court has jurisdiction of the case, notwithstand- 
ing the prisoner was held in custody without the city 
limits, and only brought within the city in response- 
to the writ. Broomhead vs. Chisolm......00eseceeevecees 390 


CLAIM. 


1. Where, on a rule against a sheriff for failure to sell 
realty levied on, it appeared from his answer, which 
was not traversed, that a claim had been interposed, 
and that through inadvertence, the magistrate who 
took the claimant’s affidavit, failed to sign the jurat, 
but that to the best of the sheriff’s knowledge and 
belief the affidavit was sworn to before the magistrate ; 
and it also appeared that there was a failure to insert 
any amount of penalty in the claim bond; and it was 
agreed between the parties that the Justice of the 
Peace, and the surety upon the claim bond “are to be 
considered as present and ready to consent to or make 
any amendment or certificate of or pertaining to the 








INDEX. 


claim papers consistent with the facts of the case, which 
at that stage of the proceedings, could legally be made,” 
and it further appeared that the client was also willing 
to the correction, and an order was taken refering the 
cause to the Judge at Chambers: 

Held, That the decision of the Judge permitting the 
magistrate to sign the jurat nune pro tune was a finding 
upon the issue of fact as to whether the affidavit had 
been sworn to or not before the magistrate, which was 
warranted, in the absence of contradiction, by the 
sheriff’s answer, that to the best of his knowledge and 
belief it had been so sworn to. Veal, adm’r, vs. Per- 


2. It was not error, as a matter of law, to permit the 
signing nunc protunc. Ibid. 

3. The obligors consenting, the bond was properly ad- 
judged to be amendable. bid. 

4. Where land is sold, with none of the purchase money 
paid, bond for titles given and notes, payable at differ- 
ent periods, taken for the purchase money ; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment ; the land levied on under such 
judgment ; after the levy, and a day or two before sale, 
a deed filed in the clerk’s office, under section 3604 of 
the Code; the land sold and bought by the vendor who 
goes into possession, and some time afterwards a third 
person, to whom the vendee had mortgaged it, after he 
obtained his bond for titles, but before the filing and 
recording of the deed, forecloses his mortgage and’ 
Jevies on the land, and the original vendor and now 
holder of the land, under the sheriff’s sale, claims the 
property : 

Held, That the sale of the land was void, but that the 
lien of the vendor upon the land for the purchase 
money was superior to the claims of all creditors who 
gave credit before the filing and recording of the deed, 
and that such creditors could not subject the land to 
the payment of their debts by levy and sale, the filin 
and reeording of the deed for the purpose ccimadiiadl 
by the statute, not being such a conveyance of the title 
to the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Harvill 
GR, TAB crrcccsese scccccesscsocosssescoscoss coabsedesees saees 
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5. When there is a levy of an attachment and a claim, 
the claimant may move, upon the motion docket, to 
dismiss the attachment for any good cause of objections 
thereto. Hines & Hobbs vs. Kimball & Company et al. 


CONFEDERATE MONEY. See Tender, 2. 


CONFESSIONS. 
See Criminal Law, 19, 29, 41, 42, 43. 


CONFIDENTIAL COMMUNICATIONS. 
See Evidence, 3, 7. 


CONSTITUTIONAL LAW. 


1. The Act of the General Assembly authorizing the 
Judges of the Superior Courts to hold a special term 
of the Court for the trial of criminal offenses is con- 
stitutional. Spann vs. The State.. ‘ 

2. The public cannot appropriate property to shin w use, 
unless it pursue the mode pointed out by the statute, 
and if the authorities undertake to appropriate prop- 
erty in any other way, equity will restrain the act. 
Board of County Commissioners vs. Humphrey.....+++« 


CONTEMPT—ATTACHMENT FOR. 


If a rule nisi be granted, requiring an officer of the Court 
to show cause why he does not pay money into Court, 
but not calling on him to show cause why he should 
not be attached on his failure to do so, it is error in the 
Court to grant a rule absolute against him to pay the 
money into Court, and on his failure so to do, that he 
be imprisoned, without bail or mainprize, until he 
makes the payment. Hurst et al. vs. Whitley et al..... 


CONTINUANCE. 


1. Evidence that a promissory note, payable “ in any sol- 
vent notes,” was intended to be drawn, payable in 
any solvent notes of a particular estate, is immaterial. 
Proof that tender or payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to show defendant’s compliance, or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would not 
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have strengthened defendant’s case, and a continuance 
moved for, on the ground of the absence of a witness, 
by whom defendant expected to prove the proposed 
addition, was properly refused. The offer of defend- 
ant to prove the same fact by his own evidence was 
rightly rejected, for the same reason. pene Sr., vs. 
Wolfe...:ccccsocorecrcesacserssenac covsocccecoceocqvonecqacsoses ° 

2. Upon the trial, on appeal from the sahil of arbitra- 
tors, of the damages sustained by reason of the loca- 
tion of the right of way of a railroad company, upon 
the land of appellant, the fact that the Chancellor had 
ordered all debts against said railroad company report- 
ed to an auditor appointed by him, upon a bill filed to 
marshal the assets of said company, is no ground of 
continuance, as the appellant’s right to damages had 
first to be ascertained according to the provisions of 
the charter of the company before she had any liqui- 
dated debt to report to the auditor. Brunswick & 
Albany Railroad Co, vs. McLaren......+ , decbaodotccees 

3. When a motion to continue on account of the absence 
of a material witness was made and refused, and it ap- 
pears by the certificate of the Judge that the witness 
was, by order of the Judge, brought into Court and 
was present during the trial, but was not used by the 
defendant : 

Held, That there was no ground for a new trial, and that 
this Court will presume, under the certificate of the 
Judge, that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
PI Mids iss hnsgbsceddaabatsednace catiasonibenteeseltane 

4, This Court will not interfere with the discretion of 
the Judge below, in refusing to grant a continuance, 
unless that discretion be abused. Eberhart vs, The 
GENTS fin ccan octines osama enbenbeenssenaateneemanaipeeebtndaasan 


CONTRACTS. 


1. A party who is induced to enter into a contract through 
the fraud of the other party to the contract, may re- 
pudiate the contract, or claim an abatement of the 
price he has agreed to pay, to the extent of the dam- 
age suffered. To make this rule applicable, there 
must first be proof of the fraud. Jackson, adm’r, vs. 
JAGR g BEE Boncobeneraqearconntnccindssennenecoacsanseintas 

. 2. Where a parol contract is made for the purchase of 
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land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first install- 
ment when it became due, then he was to pay $50 00 
as rent, (for which he gave his note at the time he 
went into possession,) but if he paid the installments 
promptly, then no rent was to be charged, but his note 
was to be considered as for a part of the purchase 
money, and the vendor died before the first payment 
fell due; whereupon, his administrators, on tender of 
payment at the time appointed, refuse to ma. the 
money as payment on the contract, and afterwards rent 
the land at public outcry to the purchaser, and receive 
$50 00 from him, subject to future adjustment between 
them, and subsequently received from him, through 
their attorney, $50 50, also to be accounted for, and 
the administrators finally conclude not to carry out the 
rol agreement of their intestate for the sale of the 
and, but sell it at administrator’s sale to the same 
purchaser, and require full payment of him, without 
allowing any credit on the purchase money of the 
amounts paid before the administrator’s sale, retaining 
the whole of it as rent for the occupancy of the land 
from the time the purchaser went into possession under 
the parol contract of sale until the administrator’s sale ; 
the purchaser is entitled to recover back the amount of 
his note given under the parol contract of sale. The 
purchaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of the purchase money upon condition, and he 
having complied with the condition required, the ven- 
dor, or his representatives, must comply with the con- 
tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the ion under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due under their contract of rent 


3. The jury having found for the plaintiff the whole 
amount sued for, to-wit: $100 50, not allowing the 
administrators anything for rent under their contract 
of rent for 1869, the judgment of the Court granting 





with the plaintiff. Dodgen vs. Camp.....-.s.cceseceseees 328 
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a new trial is reversed, upon condition that the plain- 
tiff will write off all of said verdict but the amount 
of his note given to the intestate. Ibid. 

4, A parol contract for the sale of land is not brought 
within the exceptions to section 1940 of the Code, re- 
quiring such contracts to be in writing, by the vendor’s 
making out and tendering to the vendee a deed to the 
land, unless the vendee accepts the same. efeonseos v8. 
ST Maelo isin sdbicihnitsh koihdes ibcghiide, Sua>tesnamebiatuaiiae 
. The part performance provided by soctln 1941, as 
making an exception, must be a part performance of 
the contract, and the doing, by either party, of some 
independent act, not a part of the contract, does not 
become a part performance, because the doer of the act 
was led so to act by his belief that the parol contract 
would be performed by the other party. Ibid. 

. A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Ibid. 

. Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a scheme to defrand the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent 
of the parties was to defraud the creditors, as sen 
the Court would not interfere between parties engaged 

in an illegal act, charged. the law as requested, but 
added, that it must appear that some particular cred- 
itors were intended to be defrauded, and that some 
particular creditors were, in fact, defrauded : 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualification. 
Blount ve. Coaker 6. al «s....pcescosccagnecscerscsneccoosoanes 


CORPORATION—FOREIGN. 
See Attachment, 7. 


CORPORATION—MUNICIPAL. 
See Municipal Corporation. 
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COSTS. 


Under the charter of the Selma, Rome and Dalton Rail- 
road Company, if the writ of ad quod damnum pro- 
vided for by the charter, issues to assess the value 
of land taken by the company for the purposes of its 
road, and the jury summoned by the sheriff return a 
verdict for $1,500 00, from which the road appeals, 
and the jury in the Superior Court render a verdict of 
$900 00, the owner of the land must pay the costs of 
the proceedings on appeal, under those clauses of the 
charter, which provide that the appealing party must 
give bond “conditioned to pay the party appealed 
against all the costs of the trial de novo, as well as the 
costs of the writ of ad quod damnum, in the event 
that the finding of the jury in the trial de novo shall 
not be more favorable to the appealing party than the 
finding of the jury under the writ of ad quod damnum 
in the first instance,” and that “if the trial de novo on 
the appeal shall not be more favorable to the appealing 
party than the original trial and verdict, the party ap- 
pealing shall pay all the costs of the whole proceeding ;” 
and again, that “costs shall be paid by the company, 
except in cases where appeal is taken, in which cases 
the costs to abide the result of the trial in the Circuit 
(Superior) Court as hereinabove provided.” Leak vs. 
Selma, Rome and Dalton Railroad Company.....++..... 345 


COUNTY MATTERS. 


1. The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and 
authority, under the Code, to levy an extraordinary 
tax for county purposes as they formerly had, and has 
no other or greater power or authority todoso. Bar- 
low et al. vs. Ordinary of Sumter county.....:...cceseeees 639 

2. The Ordinary has the power and authority, under the 
provisions of the 536th section of the Code, to levy a 
tax sufficient to carry into effect the provisions of the 
530th and 531st sections, in relation to the erection 
and keeping in repair the public buildings of the 
county, ete., without the recommendation of the grand 
jury; but when the extra tax is levied for any of the 
purposes specified in said two sections, the order of the 
Ordinary should clearly and distinctly state the object 
and purpose for which it is levied. Ibid. 
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3. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax, 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra tax is not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. ‘Tbid. 

4, If there is no grand jury impanneled, or if they ad- 
journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there.is a mandamus, or the 
necessary current expenses for the year, the Ordinary 
may levy the necessary tax, not to exceed fifty per cent. 
on the State tax for that year, without the recommen- 
dation of the grand jury. Ibid. 

5. Fifty per cent. is the limit prescribed for the levying 
an extra tax, with the recommendation of the grand 
jury, and the Ordinary cannot exceed that amount 
without it, and the order of the Ordinary, in all cases, 
should distinctly specify the object and purpose for 
which the extra tax is levied. Jbid. 

6. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gene- 
ral tax for the State, are not liable to the Ordinary for 
the failure of the tax collector to collect and pay over 
the county tax. Ibid. 


COURT OF ORDINARY. 
See Ordinary, Court of. 


CRIMINAL LAW. 


1, It is not error in the Court to call for trial, at a special 
term for the trial of criminal cases, a case which was 

‘ continued at the preceding regular term; nor is it 
error to try it at such special term in the absence of 
any showing for a continuance on the part of the de- 
Senge. - AGE BR TIO Radian cngase.tecotionainiongabonte 

2. A juror who married the widow of the prosecutor’s 
uncle is not, on that account, an incompetent juror. 
Ibid. 

3. Newly discovered evidence, to warrant the granting 
of a new trial, must be such as would probably have 
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produced a different verdict had it been introduced on 


the trial; and where it was communicated to defend- 
ant’s counsel before the argument had closed, who de- 
clined then to introduce it, and, assuming it to be true, 
a want of diligence is shown, a new trial will not be 
granted on this ground. bid. ~ 

4. Where the evidence does not warrant a charge as to 
reasonable fears the failure of the Court to charge upon 
that subject is not error. Ibid. 

5. The credibility of the witness testifying to the jury on 
the trial of a case, is peculiarly matter for the deter- 
mination of the jury, and only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial. Ibid. 

6. In cases where the penalty is left by the law to the 
discretion of the Court, with certain fixed limits, this 
Court will not disturb the judgment of the Judge of 
the Superior Court, so long as he does not ex the 
limits prescribed to him by the statute. Whitten vs. 
The State........ pcre TIRE, vite Bb | PPTL Sem eae 297 

7. Under sections 3668 and 3670, of the Revised Code, 
a new trial in a criminal case may, under extraordinary 
cases, be moved for before a Judge in vacation. Said 
sections are as follows: Section 3668, “All applica- 
tions for a new trial, except in extraordinary cases, 
must be made during the term at which the trial was 
had, but may be heard, determined and returned in 
vacation.” Section 3670, “In case of a motion for a 
new trial made after the adjournment of the Court, 
some good reason must be shown why the motion was 
not made during the term which shall be judged of 
by the Court.” Spann vs. Clark, Judge......se00+++++ 369 

8. When a motion is made for a new trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to his 
judgment in the case, and the same is duly signed by 
the Judge and filed in the office, as the law requires, it 
is the duty of the Judge, in a criminal case, if the 
crime for which the conviction is had, is punishable 
with death, to grant a swpersedeas of the judgment 
until the hearing before this Court. bid. 

9. The granting of a swpersedeas in such a case is a mat- 
ter of course, and constitutes a part of the proceeding 
to bring the case before this Court and the granting of 
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the same will, in a proper case, be enforced by manda- 
mus. Ibid. 

10. Where the Judge of the City Court of Atlanta sen- 
tences a prisoner to pay a fine, or to four months in the 
chain-gang, and a writ of habeas corpus is sued out 
before him, after the prisoner is placed on the chain- 
gang, in conformity to the sentence, to inquire into the 
egality of the detention, and the prisoner is brought 
before him by the person detaining him, the Judge of 
the City Court has jurisdiction of the case, notwith- 
standing the prisoner was held in custody without the 
city limits, and only brought within the city in res- 
ponse to the writ. Broomhead vs. Chisolm.........+.++ 


11. The Judge before whom a prisoner is convicted, in 
passing an alternative sentence of fine or imprison- 
ment, should fix some reasonable time within which 
the fine must be paid. If he fail to do so, the convict 
has at least a reasonable time within which to pay the 
fine. Where the imprisonment is for four conde from 
the 12th of March. and the fine of $50 00 is paid on 
the 2d of April, the time is not unreasonable. Ibid. | 


12. On the hearing of such a case, the official receipt of 
the clerk of the convicting Court, acknowledging the 
payment of the fine and costs, was proper evidence to 
be considered by the Judge, and if not rebutted, enti- 
tled the prisoner to his discharge. Ibid. 

13. The contract between the Ordinary and the respond- 
ent for the hire of the convict was irrelevant and prop- 
erly ejected. Ibid. . 


14. Any person may petition a Judge for the writ of ha- 
beas corpus in behalf of a person alleged to be ille- 
gally detained in custody. Ibid. 

15. Where an indictment charges the defendant with 
buying up an order on the county, he being the count 
treasurer, for less than its par value, either by himself 
or his agents, directly or indirectly, the offense is suffi- 
ciently set forth. Walder vs. The State.......0+seeeveees 

16. A county treasurer, being indicted for the offense of 
buying up an order on the county for less than its 
par value, cannot show in defense that the person from 
whom he purchased did not have a good title to the 
order. Ibid. 


_ 17. In an indictment for murder, by shooting with a pis- 
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tol, it is not necessary to aver that the pistol was loaded 
with gunpowder and a leaden ball, or that the fatal 
wound was inflicted with a ball. If the indictment 
state the offense so plainly that the nature of it may 
be easily understood by the jury, it is sufficient: Code, 
section 4535, Peterson vs. The State........ aecendebante’ 


18. Where the Court examines a child to test. its compe- 
tency as a witness, and pronounces it incompetent, it 
must be a very flagrant case of error to authorize this 
Court to reverse the judgment. The present is no such 
case, Ibid. 


19. If the State give in evidence the confessions of the 
prisoner, he is entitled to prove all that was said by 
him in the same conversation, but not the impressions 
made upon the mind of the witness testifying to the 
conversation, where such impressions are the mere de- 
ductions of the witness drawn from the conversation. 
I bid. 

20. The jury cannot, by recommendation, commute the 
punishment of murder from death to imprisonment for 
life, under section 4257 of the Code, except wheh the 
conviction is founded solely on circumstantial testi- 
mony, Ibid. 

21. It is error in a murder case for the Court to charge 
that “a reasonable doubt is such as an upright man 
might entertain in an honest investigation after truth, 
from the evidence.” bid. 

22. The verdict is not contrary to the charge of the Court. 
Ibid. 


23. Whether a certiorari will lie to review the proceed- 
ings before a jury, called under section 4572 of the 
Revised Code, to inquire into the sanity of a prisoner 
who has been convicted and sentenced to death, and 
who is claimed to have become insane after conviction. 
Queere? Spann vs. The State.....ccsecececeeseeees edi débes 


24. In an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, 
etc., since the conviction, and unless such acts, or some 
apparent insanity be proven, the evidence of acts and 
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conditions of mind before conviciion were properly 
rejected. Ibid. 


25. The Act of the General Assembly authorizing the 
Judges of the Superior Courts to hold a special term 
of the Court for the trial of criminal offenses is consti- 
CeatbatindS FORE 5.0 s ces civccuswcstesccebescsboctavancetoness 


26. The insanity which the law recognizes as an excuse 
for crime must be such as dethrones reason and incapa- 
citates an individual from distinguishing between right 
and wrong. Ibid. 

27. The plea of auwtrefois convict should set forth the for- 
mer record, including the former indictment, so that it 
may appear to the Court therefrom, and by proper 
averments in the plea, that his former conviction was 
for the same offense as the one for which he is now in- 
dicted. Crocker vs. The State.........cscseceeeee bdbaseleds 


28. Where, during the same difficulty, assaults are made 
by the defendant upon two distinct persons, and he is 
tried and convicted for the assault made on one, and 
pleads this fact to the indictment for the assault made 
upon the other, the intent with which the assaults were 
made by the defendant on both or either of the par- 
ties, would be a question for the jury. Ibid. 


29. The confessions of the defendant having been shown 
to the Court, to have been prima facie freely and vol- 
untarily made, it was not error to allow them to be 
submitted to the jury, under its charge as to the law 
applicable thereto, leaving them to give such weight 
and credit to the confessions as they might believe them 
entitled to. Stallings vs. The State.......cscceresesesseees 

30. It was the duty of the Court, where the defendant 
was on trial for the burning of the occupied dwelling 
house of another, to have charged the jury that they 
could, by their verdict, if they thought proper to do 
so, recommend that the defendant be punished by im- 
prisonment in the penitentiary for life, irrespective of 
the fact whether the conviction was founded on circum- 
stantial evidence or not. J bid. 

31. Where such a recommendation is made, it becomes 
the duty of the Court to commute the death penalty in 
accordance therewith. Ibid. 

32. The occupation of a dwelling house is an essential 
element of the offense with which the defendant is 
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charged, and it is not sufficient to show this fact by in- 
ference. Ibid. 


33. When a motion to continue on account of the absence 
of a material witness was made and refused, and it ap- 
pears by the certificate of the Judge that the witness 
was, by order of the Judge, brought into Court and 
was present during the trial, but was not used by the 
defendant: 

Held, That there was no ground for a new trial, and that 
this Court will presume under the certificate of the 
Judge that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
THE TBs csncecoccsecccccecs cgeccsessdosocecscsoneseces secsec 


34, The verdict in this case is not, under the evidence 
set forth in the record, so contrary to the evidence as to 
justify this Court in granting a new trial. Ibid. 

35. Upon motions to set aside the verdicts of juries, the 
discretion exercised by the Judges of the Superior 
Courts exercises a large element in their consideration 
in this Court. Ibid. 


36. In a criminal cause, after a jury has been made up, 
it is no good ground to quash or set aside the panel, 
that there is upon it one incompetent juryman, or that 
during the making up of the jury, persons were put 
upon the prisoner, as proposed jurymen, whose names 
were not on the legal jury list. Eberhart vs. The 
State.....ssceveee papntgiaesimmerencenhacemdiannes ° 


37. Section 4588 of Irwin’s Revised Code, providing the 
mode of proceeding, if a juror be by newly discov- 
ered evidence found to be incompetent, after the jury 
is made up and before the trial, applies as well to a 
case where the State objects to a juror as to an objec- 
tion by a prisoner. Ibid. 

38. The decison of the Judge, as the trior, in impanneling 
a jury, in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as for instance, as to the 
bias of a juror) is final and cannot be the ground of a 
motion for a new trial. Ibid. 

39. If, during a criminal trial, the jury separate, and the 
Judge of his own motion, take notice of the fact and 
proceed by examination to purge the jury, and the 
prisoner and his counsel say nothing, and make no ob- 
jection that the examination is incomplete, he cannot, 
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after verdict, say that the purgation of the jury was 
not complete. Ibid. 

40. Whether a party who has announced his case as closed, 
shall afterwards be allowed to introduce a witness, and 
when during the course of a trial this privilege shall 
absolutely cease, must depend on the circumstances of 
each case, and on the discretion of the Judge, and it is 
only when decided injustice is done that this Court will 
control that discretion. Ibid. 

41. The burden of the proof showing that a confession 
made by a prisoner is not voluntary is upon the pris- 
oner, and if nothing appear to the contrary, the con- 
fession is admissible as a voluntary confession. Ibid. 

42. Confessions of guilt may, according to their nature be 
direct or circumstantial evidence. If they be of facts, 
directly admitting the commission of the crime charged 
they are direct evidence, but if the fact confessed be 
only matter from which an inference of participation 
arises, they are circumstantial only. Ibid. 

43. Where a murder by strangulation was stated by the 
prisoner to have been committed by another in the pris- 
oner’s presence, and the prisoner confessed that she, at 

the suggestion of the active and leading murderer, 

res the deceased’s cries by putting a handkerchief 
over her mouth, this is to be taken as direct evidence 
of guilt, and not as circumstantial only. Ibid. 


DAMAGES. 


1, The measure of damages for any illegal overflow of 
lands is the actual damages coming to the land by such 
illegal overflow. Phinizy vs. City Council of Augusta. 

2. The measure of damages for enticing away the servant 
of another, who is hired for the year, where that other 
fails to supply the servant’s place, is the direct loss 
suffered, and the average net profits that were made b 
men of fair business capacity, out of the labor of suc 
a servant during the year for which the enticed servant 
was hired. Tried by this rule, the verdict is excessive 
in this case. Lice v8. West......cccccccscccsccseseescersoees 


DEBTOR AND CREDITOR. 


1. A deed to land given by an insolvent debtor to a 
creditor in trust to secure the payment of his debt, 
VoL, xLv11. 46, 
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which deed provides that if the debt is not paid th 
four months the creditor may sell the land at public 
outery, and reimburse himself out of the proceeds for 
his debt, cost and expenses, and that he is “ to pay the 
balance, if any there is,” to the grantor, is not, on ac- 
count of such provision for payment of the balatice, 
void under section 1942 of the Code. The law would 
give that direction to the balance without the provision. 
EA Cs TONG oc 0cccccn. csernseivadvenedélcasosbed=stdl) acseed 82 

2. An assignment for the benefit of sndidies by an in- 

solvent debtor, the terms of which contemplate that it 
x is to be signed by all the creditors, is binding on none 
unless all sign. Camp & Kemp et al. vs. Mayer, as- 
CR OE WN, ds sik ces atsdes’ sceeredepsbovencenscsconsnsooseess 414 

3. Where such an assignment has been agreed to bya 
portion of the creditors, who file a bill to enjoin other 
creditors, (whose claims are in judgment, and who are 
proceeding to levy on the property assigned,) and com- 
pel them to come in under the assignment, an assent by 
the latter to an order granting the injunction, appoint- 
ing a receiver, and also an auditor, to audit the ac- 
counts and reportSupon their ‘amounts and priorities, 
will not amount to an assent by the levying creditors 
to the assignment, even though they may not have filed 
any plea, demurrer or answer to the bill. bid. 

4, If the Judge holds erroneously, that an assignment, 
partially executed, as above indicated, is the law of the 
case, but that, by its provisions, the assets were to be 
divided according tolegal priorities, and the judgment 
of the Court, (to whom both the law and facts were, 
by agreement, submitted without a jury,) so divides 
them, this Court will not grant a new trial, even though 
the construction of the terms of the assignment by the 
Judge was incorrect, and there was no exception taken 
by the opposite party to his ruling, that the assignment 
was the law of the case. Ibid. 

5. Partnership assets must first satisfy partnership debts 
before individual debts, or debts of a former partner- 
ship, of which one of the present firm was a member, 
can be paid. Ibid. 

6. A homestead having been set-apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
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property so set apart, equity will enjoin said execu- 
tions until the case can be fully heard upon its merits, 
and a final decree rendered. Brown, adm’r, et al. vs. 
J a otinn sap cece tennnss nhbaadateth tes sdeaiepn sh ademniin dine 
As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment al- 
lowing the homestead for fraud, and also may show 
that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and the 
proper forum to do this i is in a Court of equity. bid. 


. As a general rule, a Court of equity will not interfere 
at the instance of a general creditor before judgment, 

to set aside a conveyance of property alleged to have 
been made for the purpose of defrauding creditors, and 
to restrain by injunction and the appointment of a re- 
ceiver the further disposition of the same. Oberholser 
& Keefer et al. vs. Greenfield et Al...c.cccccececseseeeserees 
. Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a scheme to-defraud the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent of 
the parties was to defraud the creditors, as claimed, the 
Court would not interfere between parties engaged in 
an illegal act, charged the law as requested, but added, 
that it must appear that some particular creditors were 
intended to be defrauded, and that some particular 
creditors were, in fact, defrauded : 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualification. 

Blount vs. Costen et al... podpepsdoponqeghie esas panied ° 


DECLARATIONS. See Evidence, 2, 8, 23, 24, 36. 
DEED. 


1. A deed to land given by an insolvent debtor to a cred- 
itor in trust to secure the payment of his debt, which 
deed. provides that if the debt is not paid in four 
months, the ereditor may sell the land at public out- 
ery, and reimburse himself out of the proceeds for his 
debt, cost and expenses, and that he is “to pay the 
balance, if any there is,” to the grantor, is not, on ac- 
count of such provision for payment of the balance, 
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void under section 1942 of the Code. The law would 
give that direction to the balance without the provision. 
Y 08. BaIG0......ccrccrccccccsserscicns ccnerecsocseooe severe 82 

2. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 
Georgia, 155-6. Davie vs. McDamitel...........0000.00+8 195 

3. A failure of a purchaser at administrator’s sale to re- 
cord his deed within twelve months from its date, does 
not postpone his rights to those of a judgment creditor 
who obtains judgment before record. Ibid. 

4. A grantor cannot deliver a deed to the grantee or his 
attorney as an escrow. Such a delivery would be 
equivalent to adding a parol condition to the instru- 
ment. To make the deed an escrow, it should be de- 
livered to a third person, to be by him delivered: to 
the grantee, upon the performance of any required con- 
dition. Duncan, adm’r, et al. v8, Pope.......s.ceeseeees 445 

5. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared 
by the donee, and were alleged to have been fraudu- 
lently procured by him. Howell et al. vs. Howell et al. 492 

6. Though the evidence as to the admissions of the parent, 
which was excluded, may be, in part, cumulative of 
other evidence which was admitted, yet, where the tes- 

. timony as to capacity was conflicting, the credibility of 

witnesses was an important element for the considera- 
tion of the jury, and the defendant having the legal 
right to prove the facts by the witnesses which he of- 
fered, it was not error in ‘the Court to grant a new 
trial upon the ground that it erred in excluding said 
proof. J bid. 

7. Whilst it is true that the declarations or admissions of 
the donor, after the title to the land had passed out of 
him, going to defeat that title, would not be admissi- 
ble in favor of the complainant against the defendant, 
still, testimony showing that the donor afterwards ex- 
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pressed himself dissatisfied, is admissible in rebuttal of 
the defendant’s evidence, which went to show that the 
land was conveyed to him to make him equal with the 
other children, and as a circumstance to be considered 
by the jury as to the defendant’s influence over his 
father. Ibid. 

. Ina suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against the vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
OE, A 1G, CRs FF scr sicine isncen cabars: oxnticnnseonal 

, Beidenes of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. 

10. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit fora breach of warranty in the deed, 
put in evidence the bond for titles, as a part of the his- 
tory of the transaction, and to show that the defendants 
(the executors of the obligor) were bound to make him 
a good warranty title. bid. 
11. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 
money in 1863, and a deed then taken; in a suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in 
ejectment,: by a third person, of a portion of the plan- 
tation, the defendants should have been permitted to 
prove the value of the whole place at the time of trial, 
in order that the jury, in ascertaining the damages, 
might, under the Ordinance of 1865, review the whole 
transaction and render their verdict on principles of 
equity. Ibid. 

12. The breach of the warranty, in this case, not having 

occurred before 1865, in no view can the Relief Act of 

1870 be applicable to it, so as to require an affidavit of 

taxes to be filed by the ‘plaintiff. Lbid. 

13. The declarations of a person through whom the de- 

fendant traces his title to the land sued for, are inad- 

missible where the evidence fails to disclose his posses- 
9 
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sion at the time, or whether the declarations were made 
before or after he parted with his title to the land, if 
indeed he ever had any title to it. Harrell, ex’r, vs. 
CUIDEB IE 0a... cocscc sescicsccescescccecusesecdseccsvedooeves 

14. An indorsement on the back of a deed, made by the 
vendee, transferring the same to a third person, is not 
evidence of the transfer of title without proof of exe- 
eution and delivery. id. 


DEMAND. See Relief Act of 1870, 13. 


DIVORCE. See Alimony, 1. 
DOWER. 


On the trial of an issue-on the return of commissioners 
to assign dower, the applicant for dower isthe movant, 
and has a right to open and conclude. Kendrick, 


Oe I i canes ccsl astpidanyehstseoseenstadoncan 
DRAINAGE. 
See Municipal Corporations, 1, 2. 
EJECTMENT. 


1. Where the common law action of ejectment was brought, 
it was error in the Court, on the motion of defendant, 
to order the plaintiffs to exhibit the title deeds upon 


which they relied, for the purpose of enabling him to 


make his defense. Davis et al. vs. Davis. .....0.6. sss 

2. If it had been shown to the Court, by competent evi- 
dence, that the deed under which the plaintiff claimed 
title was a forgery, and its production had been re- 
quired for the purpose of being annexed to interroga- 
tories, to establish the forgery, its production might 
properly have been ordered. bid. 

3. Evidence that a prior owner of the land sued for, was 
authorized by attorneys for plaintiff in fi. fa. to con- 
trol the execution under which the land was sold by 
the sheriff and bought by’defendant, should have veen 
permitted to go to the jury, where there was some proof 
that such former owner was then acting as. agent for 
the plaintiff in the ejectment suit in effecting the sale 
of the property for the purpose of perfecting the title 
of his principal, to whom he had sold the land by a 
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‘ warranty deed, but which purpose had failed, by rea- 


son of the defendant in ejectment bidding more for the 
property than the plaintiff, or his said agent, was will- 
ing to pay. Whitman vs. Bolling. ....cscerecerrsseeceees 

4, When, in an action of ejectment, a third person goes 
into possession afier the commencement of the suit, 
and such third person is made a party defendant, the 
date of the commencement of the original suit is to be 
taken as the date of the commencement of the suit 
against such new party. Willingham et al. vs. Long 
Ob Bhs oasosons or nasennpeennne sbehennihs teoneeabeaheensrmennnitiie 

5. A defendant in ejectment who has, in good faith, 
claimed title to the premises, may set-off against the 
rents, not only his own improvements, but he may 
claim, also, the value of the improvements of those 
under whom he claims, with warranty, in so far as said 
improvements exceed in value the rents for which said 
warrantors were liable. Ibid. 

6. The bona fide tenant in possession, in ejectment, can 
set-off his improvements at their true value to the land 
and he is not limited to their actual cost. Ibid. 


EQUITY. 


1. Where three arbitrators are selected by the parties, and 
one, conceiving himself to have been selected as um- 
pire, expressed no opinion on the points submitted, ex- 
cept where the others disagreed, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground. Certainly, the arbitrator cannot 
be introduced as a witness to show his own misconduct 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. ay a al. vs. 


2. When a bill is filed to enforce a apatite performance 
of a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court, as 
to the law, and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A ver- 
dict merely setting aside the award, and going no fur- 
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ther, is incomplete, and entitles the complainant to a 
new trial. Equity having acquired jurisdiction, will 
retain it for the purpose of settling the whole contro- 
versy. Ibid. 


3. A purchaser who has bought and paid for property of 
an estate from one not authorized to sell it, is not enti- 
tled, on a bill to marshal assets, which seeks to subject 
the property so’illegally sold to the claims of the cred- 
itors of the estate, to share in the proceeds of the prop- 
erty, (which has been pte and sold by order of 
the Court,) _ proof that his money was used in the 
payment of debts of the estate, not showing the char- 
acter of the debts, nor their amounts, nor the persons 
to whom paid. Neal et al. vs. Patten et al...-....0.0s008 

4, The report of the auditor, in this case, was properly 
admitted to show the validity of the claims which had 
been passed upon by him, and which the complainants 
relied on as showing their interest in the subject mat- 
ter in controversy. Ibid. 

5. A solicitor of an executor cannot be compelled to pro- 
duce the sworn answer of such executor, (who has 
died since the answer was made,) to a bill in chancery, 
which answer has never been filed, and which was left 
with such solicitor to file or not, as he thought best, 
when the administrator de bonis non cum testamento 
annexo objects. It comes within the rule applicable 
to confidential communications. Nor can he be com- 
— to testify to the contents of such answer, if it be 
ost or destroyed. Ibid. 

6. Where “M™” held a tract of land under bond for titles 
from “ W,” and sold the same to “C,” executing a bond 
to make a fee simple title so soon as he obtained a title 
from “W,” “C” paying the purchase money in full, 
and “B,” ‘with a full knowledge of these facts, confed- 
erating with others, by threats, etc., induced: M.” to sell 
the land and to transfer to him “W7’s” bond, under 
which transfer “B” procured a deed from “ W :” 

Held, That a demurrer to a bill filed by “C” setting up 
the foregoing facts and praying that “B” may be de- 
creed to execute to him a title to said land, was properly 
overruled. Brown v8. Crame.essccccesseccsecsesecseeeee 

7. A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
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Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainants to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs. Clark et al........ 


. Ignorance of law, where there is no misplaced con- 
fidence, and no fraud on the part of the opposite party, 
will not authorize the intervention of equity: Code, 
section 3066. Hence, where parties submit the mat- 
ters in issue between them to arbitration, and an award 
is rendered and made the judgment of the Court, un- 
der the Code, without objection on the part of the 
losing party, a bill will not lie at his instance to set 
aside the judgment, upon the ground that he could 
have prevented the award from becoming the judgment 
of the Court, by filing exceptions, but was ignorant 
of his right todo so. Ibid. 


. When money, whith has been raised out of one of the 
parties litigant by execution, is impounded in the 
hands of the shériff to abide the final decree on a bill 
filed by the defendant in execution against the plaintiff 
in execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
ant, all the papers, notes and executions, and all other 
papers in said cause, on or before the next term of this 
Court, except those notes paid to said Lorenzo D.. 
Goode, the plaintiff in Pi fa., on the 23d of April, 
1844, and whatever of these notes, executions and 
judgments that were obtained on said notes, the said 
Goode shall fail to turn over to Tift, the amount being 
unsatisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition, upon the performance of which 
his right to receive the money impounded depends ; 
the complainant is entitled to an order absolute, re- 
quiring the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in answer 
to a rule nisi, served upon the counsel of plaintiff in 
ji. fa: Provided, he will enter into bond with good se- 
curity, to be judged of by the Court, for the payment 
of the money to the plaintiff in i fa., if he should 
come forward within twelve months and establish his 
right to the fund, under the terms of the verdict, by 
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showing that he did turn over the papers as required, 
or that he offered to do so, and was prevented by Tift. 
Th 00s: aedtie nasi vise iccissihe sndscconcvudocscneencecgeceses 

10. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to the money impounded, does not affect his 
rights, as to the impounded fund. For the amount 
decreed absolutely against him, the plaintiff in fi. fa. 
might, at any time, have had an execution issued. 
Ibid. 

11. Where there are conflicting claims to property, and 
the equities of the respective parties necessarily de- 
pended upon the facts which may be proven on the 
trial, it is right and proper that the same should be 
definitely settled by the decree of the Court before the 
property is sold, so that it may bring its full value, and 
that the purchaser may know what he purchases at the 
OBiRg, ~ SEOUL, 90. FAG 0 000.0000 cspssescdeceescocoees 

12. A Court of equity having obtained jurisdiction of a 
cause, will retain it so as to make a final decree as to 
the respective rights and equities of the parties, and 
not send them to a Court of law where the remedy 
would not be as adequate and complete. Ibid. 

13. A Court of equity and a Court of law having con- 
current jurisdiction, the Court first taking jurisdiction 
will retain it, Ibid. 

14. The public cannot appropriate property to public use, 
unless it pursue the mode pointed out by the statute, 
and if the authorities undertake to appropriate prop- 
erty in any other way, equity will restrain the act. 
Board of County Commissioners, et al., vs. Humphrey. 

15. A defendant in a mortgage fi. fa., issued on the fore- 
closure of a mortgage on personal property, who de- 


sires to contest the amount due on the grounds that. 


there is usury in the debt, and that he is entitled to 
have the claim reduced or decreed to be satisfied and 
paid, from the fact that he had leased to his creditors, 
(plaintiffs in fi. fa.) a plantation to be cultivated by 
them for one year in farmer-like style, and they were 
to apply the net proceeds thereof to the payment of 
said debt, and that by reason of their gross ‘misman- 
agement a small crop was made, and he thereby dam- 
aged to an amount greater than his debt, has a com- 
plete remedy in the provisions of sections 3899 and 
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3900 of the Revised Code, and he cannot resort to a 
Court of equity, for an injunction to prevent a levy or 
for the appointment of a receiver to take charge of the 
plantatiun, ete., and for relief on account of said grounds 
of defense, unless for special reasons shown, such as the 
insolvency, non-residence, etc., of his creditors. No 
such facts are alleged in this case. Alston vs. Wheatly 
& Compatay' ed bo vies.cvcvcessosesevassincestsedeckecthie seins 
16. (WARNER, Chief Justice.}\—Where a party holds 
land subject toa charge, under a former decision of 
this Court, and dies, the purchaser of the same from 
his heirs, unadministered, stands in no better condition, 
as to said incumberance, than did the heirs. Seabrook, 
adm’r, et al., v8. Brady, AdM’1,...006 vscereqesrsecsseccceces 
17. (IT'rrpre, Judge.)—Where, under a decision of this 
Court, a party has an obligation for the conveyance of 
land, which a Court of equity will enforce, arising out 
‘of the compromise of, litigation in reference thereto, 
such claim would not prevail asagainst a bona fide pur- 
chaser from the owner directly, or under a judgment 
against him. Ibid. | 
18. Where an administrator sues to recover lands from a 
purchaser holding under the heir-at-law, and seeks to 
avoid that sale on account of the necessity to pay debts, 
_ the debts and the creditors must be set forth in his bill, 
in order that the defendant may be put on notice as to 
the facts on which his property is sought be condemned. 
Tbid. 
19. The defendants not having objected to the absence of 
a statement of the indebtedness of the intestate, and of 
the names of his creditors from the bill, and having 
allowed evidence to be submitted to the jury upon these 
points, gould not have demanded a decree, as the de- 
fect in the pleadings might have been amended. bid. 


ESCROW. See Deed, 4. 


ESTOPPEL. 


. It is not enough for a bona fide purchaser of realty 
who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and 
bid on the property, that he holds the title to it. He 
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should state also that it is not subject to the execution. 
If he fail to do so, he is estopped from denying that 
the judgment was a lien on the property in a subse- 
uent suit to recover the land brought by him against 
the purchaser who bought at the sale. Whitman vs. 
BIOTIG 000 decisccevncneccspee coeseccce sescecce ercerccsctecscenien 
. If two are sued as joint trespassers, one of whom 
resides out of the county in which suit is brought, a 
' verdict had against the defendants, and a new trial 
moved for, the Court should grant it as to both or 
neither; but if he grant it as to the one who resides 
out of the county, and the new trial is had, without 
exceptions taken for that cause, the defendant in the 
new trial is estopped from availing himself of the error, 
after the second trial, and a second verdict against him. 
i i atapastctontecnerannstnahensh svete cose stsenesaney 
3. Where partitioners of land are appointed to sell the 
land and return the proceeds into Court, and they do 
sell, and the tenants in common then petition the 
Judge, at Chambers, to pass an order directing the par- 
titioners to pay the fund to the counsel of the tenants 
in common; which order is granted, and the money 
paid in obedience to it, the tenants in common are 
estopped from denying the authority of the Judge to 
pass such an order at Chambers, and cannot require 
the partitioners, by rule, to pay the money into Court. 
The payment of the money to the counsel of the ten- 
ants in common, at the instance of the latter, relieves 
the partitioners of all further liability for it, and the 
tenants in common must look to their counsel for the 
fund. Hurst et al. vs. Whitly et l.....c.ccccceessceeseses 
4. One who silently stands by and permits another to 
purchase his property, without disclosing his title, 
is not guilty of such a fraud as estops him from sub- 
sequently. setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in 
favor of a bona fide purchaser without notice. Brown, 
I Be FT os cccitiiteintbe Seni dessennaininn 240666 )00050 
. Where the defendant moved to open a judgment against 
him, so as to enable. him to take the benefit of the 
Relief Act of 1868, which motion was overruled, he 
is not thereby estopped from moving to set aside the 
judgment, on the ground that he had never been served 
vith the petition and process on which the judgment 
was founded. Crim vs. Crawford, adi’a....s.eeseereee 
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EVIDENCE. 

1. When on the trial of a bill filed by the vendor of 
property to set aside the sale as fraudulent and void, 
on the ground that the defendants had falsely repre- 
sented to the complainant that his life and property 
were in danger, by reason of the indignation of the 
people against him, for having raised over his property 
a British flag to protect it against a raid of the Federal 
forces during the late war: 

Held, That it was error in the Court to rule out the tes- 
timony of a witness, who was present at the transaction, 
as follows: “The sale in all its features was a compul- 
sory act, and effected through the misrepresentations 
of his legal adviser, who negotiated the whole trans- 
action ;” and, again, “the sale was not of his own free 
will and accord ;” and, again, “Clark came to McLean 
several times, and on each occasion tried to succeed in 
impressing McLean with the belief that his safety could 
only be secured by relinquishing his interest in the 
factory and leaving the country;” and, again, “ the 
impression on my mind was, and still is, that McLean 
would certainly not have sold the property if he had 
not believed that his own life and the lives of his fam- 
ily were in danger, and that this belief was caused. by 
the position represented by Clark ;” and, again, “Mc- 
Lean was fraudulently led by Clark to believe that 
his life would be endangered by his retention of the 
property.” The statements of this witness, in connec- 
tion with his other statements not,ruled out, are state- 
ments of facts, or opinions of the state of McLean’s 
mind, based on facts stated, and were competent evi- 
dence to be judged of by the jury, from the witness’ 
means of knowing the facts as stated by him. McLean 
00. GERI OE iacenetnnsxtecipenprngncdnigabengladsonsigpainde 
. Declarations of a vendor of property, as to his motives 
for the sale, made at the time and during the progress 
of the sale, and even so soon thereafter as to be free 
from all suspicion of after-thought, are admissible evi- 
dence on a trial as to the validity of the sale. Ibid. 


. Where A is attorney at law for B in a controversy with 
C, and C makes to the attorney certain statements and 
propositions to be communicated to B, and at the same 
time-proposing that if B consents to the propositions 
the attorney should be employed in the matter pro- 
posed by B and C, and B declines the proposition : 
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Held, That B may use the attorney as a witness to prove 
the statements, and that under the circumstances C can- 
not claim that they are privileged communications be- 
tween client and attorney. Ibid. 

4. In giving rules for weighing evidence to the jury, the 
Court should be careful to state them as general rules, 
subject to be controlled and modified by the case be- 
fore them, as made by all the testimony. bid. 


5. Where the testimony of one party was mostly by dep- 
osition, and the other from witnesses examined upon 
the stand in the presence of the jury: 

Held, That it was improper for the Court, in his charge 
on a material point, to say to the jury that they were 
to consider the evidence as it was given in from the 


stand. Ibid. 


6. When on a trial a question arose as to the value of 
certain machinery of a cotton factory: 

Held, That it was error in the Court to exclude from the 
jury evidence that certain persons, responsible men, 
acquainted with the value of cotton machinery, had, 
in good faith, about the time inquired of, authorized 
the witness to offer, in cash, a certain sum for the same. 
Ibid. 

7. A solicitor of an executor cannot be compelled to pro- 
duce the sworn answer of such executor, (who has died 
since the answer was made,) to a bill in chancery, which 
auswer has never been filed, and which was left with 
such solicitor to file or not, as he thought best, when 
the administrator de bonis non cum testamento annexo 
objects. It comes within the rule applicable to confi- 
dential communications. Nor can he be compelled to 
testify to the contents of such answer, if it be lost or 
destroyed. Neal et al. vs. Patten et al........ Whites sees 

8. The sayings of a person in possession of property, 

levied on against his title made at the time of the levy, 

are parts of the res geste, and should be admitted in 
evidence for what they are worth. Ibid. 

The report of the auditor in this ase, Was properly 

admitted to show the validity of the claims which had 

been passed upon by him, and which the complainants 
relied on as showing their interest in the subject matter 
in controversy. bid. 

10. Proof that the maker of a note was trying to borrow 
Confederate money with which to pay it off, is no proof 
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that the note was payable in Confederate currency, or 
that the payee had agreed to receive such money in pay- 
ment, especially when the testimony fails to show any 
knowledge on the part of the payee of the attempted 
loan, and was properly rejected. Jackson, adm’r, vs. 
FOUR, CE ME cents 0h 0.200100 9000800 en ses: v0 pagtne aipininanenl 

11. Where it is necessary to lay foundation for any proof 
proposed to be made, by preliminary proof, the Court 
roust necessarily determine, in the first instance, whether 
the preliminary proof has been made, in order to de- 
cide whether the evidence sought to be introduced to 
prove the main fact is admissible or not. Ibid. 


12, That a third person, “as defendant understood, was 
agent of plaintiff” (defendant so testifying) is no proof 
of the agency, and was properly rejected. bid. 

13. It is no error to refuse to permit an agent to testify 
as to the contents of a letter received from his principal, 
who had left the State, to the effect that if he (the 
principal) could get a good place in Georgia, he would 
move back, even though the letter was shown to the 
plaintiff with a view of effecting a purchase from him, 
the letter itself not being offered in evidence, though in 
possession of defendant, and the contents stated being 
irrelevant. Ibid. 

14, Evidence of a witness, since deceased, given on a for- 
mer trial of the same case between the same parties, 
reduced to writing and agreed upon by counsel, is ad- 
missible on a subsequent trial. Ibid. 


15. Evidence that a prior owner of the land sued for, 
was authorized by attorneys for plaintiff in fi. fa. to 
control the execution under which the lgnd was sold 
by the sheriff and bought by defendant, should have 
been permitted to go to the jury, where there was some 
proof that such former owner was then acting as agent 
for the plaintiff in the ejectment suit in effecting the 
sale of the property for the purpose of perfecting the 
title of his principal, to whom he had sold the land 
by a warranty deed, but which purpose had failed, by 
reason of the defendant in ejectment bidding more for 
the property than the plaintiff, or his said agent, was 
willing to pay. Whitman vs. Bolling ........ saergesdber 

16. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
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dence that those requisites were complied with: 4 Ga., 
155-6. Davie vs. McDaniel.........c0seeseesoees vevseees ° 


17. In a suit in which one of the issues is whether a 
partnership existed or not at the date of the contract 
sued on, evidence of the existence of partnership some 
three months after the date of the contract, is admissi- 
ble, to be considered by the jury with other evidence 
tending to show the partnership at the time alleged. 
Fleshman & Company vs. Collier......cosecececeeeeececees 


18. In a suit against a partnership in which a plea is filed 
by the only party served that he is not a member of 
the firm, but not denying in terms the existence of such 
a firm, the admission of the person so served that he 
is a member of the partnership is competent evidence 
against him to prove his connection with the firm. If 
there is a return of non est as to the other members, and 
they fail to appear, the judgment will bind the indi- 
vidual property of the party served, and the property 
of the firm of which he is so proved to be a member 
at the date of the contract, but of no other firm. Ibid. 


19. Evidence that a promissory note, payable “in any 
solvent notes,” was intended to be drawn, payable in 
' any solvent notes of a particular estate, is immaterial. 
Proof that tender of payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to show defendant’s compliance, or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would not 
have strengthened defendant’s case, and a continuance 
moved for, on the ground of the absence of a witness, 
by whom defendant expected to prove the proposed 
addition, was properly refused. The offer of defend- 
ant to prove the same fact by his own evidence was 
rightly rejected, for the same reason. Thomas Sr., vs. 
WU eisai lnedbcscdpabcdaceancvesatesoconenes sscbacssssoosoene 


20. Where the Court is of opinion that there is no patent 
ambiguity in those parts of a will affecting the prop- 
erty in issue before it, and no latent ambiguity is raised 
by proof of extrinsic circumstances, the instructions of 
the testator to the scrivener who drew the will are in- 
admissible to show that the testator intended to dis- 
pose of his property in a manner different from the 
direction it would take when the ordinary rules of con- 
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struction are applied to the words of the will. Hill 
F Al, 08. Felt0n....ccrccccosscverscvese séscesccecsccnsscecerecee 455 

21. Where a trustee dies and no successor is appointed, 
and it becomes important in a suit against a cestui que 
trust, to offer the trust deed in evidence, it is not suffi- 
cient, if the deed be lost, to show that search has been 
made among the papers of the deceased trustee, and 
that it could not there be found, to let in secondary 
evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Brown, adm’r, vs. Tucker ......0.000000 485 

22. The Superior Courts may grant new trials in all cases 
where any material evidence may be illegally admitted 
to, or withheld from the jury, against the demand of 
the applicant. Howell et al. vs. Howell et al........+.+ 492 

23. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were , ae 20m by 
the donee, and were alleged to have been fraudulently 
procured by him. 6id. 

24. Though the evidence as to the admissions of the pa- 
rent, which was excluded, may be, in part, cumulative 
of other evidence which was admitted, yet where the 
testimony as to capacity was conflicting, the credibility 
of witnesses was an important element for the consid- 
eration of the jury, and the defendant having the legal. 
right to prove the facts by the witnesses which he of- 
fered, it was not error in the Court to grant a new trial 
upon the ground that it erred in excluding said proof. 
Ibid. 

25. In a suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against his’ vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alle breach of 
warranty, and a non-suit was properly refused. R. H. 
Clark et al., ea’ rs, v8. Whitehead.....cccccecssece secseeees 516 

26. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 

VoL. XLvil1. 47, 
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that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. 

27. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for a breach of warranty in the deed, 
om in evidence the bond for titles, as a part of the 

istory of the transaction, and to show that the de- 
fendants (the executors of the obligor) were bound to 
make him a good warranty title, Ibid. 

28. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 
money, in 1863, and a deed then taken; in a suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in 
ejectment, by a third person, of a portion of the plan- 
tation, the defendants should have been permitted to 
prove the value of the whole place at the time of trial, 
in order that the jury,-in ascertaining the damages, 
might, under the Ordinance of 1865, review the whole 
transaction and render their verdict on principles of 
equity. Ibid. 

29. If the State give in evidence the confessions of the pris- 
oner, he is entitled to prove all that was said by him 
in the same conversation, but not the impressions made 
upon the mind of the witness testifying to the conver- 
sation, where such impressions are the mere deductions 


30. It was error to allow the appellant to show what an- 
other railroad company paid to her as damages for run- 
ning its railroad through her land. Brunswick & Al- 
bany Railroad Co. vs. McLaren......cscececeeseeseeceesees 

31. It was error to allow the witnesses for appellant to give 
their opinions as to the amount of damages she had 
sustained by the location of the road through her land 
as a basis for the verdict of the jury. Ibid. 

32. The testimony of a witness who lived upon a planta- 
tion through which another railroad ran as to the dam- 
ages to that place therefrom was properly excluded. 
I bid. 

33. In an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
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tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, etc., 
since the convictions, and unless such acts, or some 
apparant insanity be proven, the evidence of acts and 
conditions of mind before conviction were properly re- 
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jected. Spann vs. The State........ edcasiine wif ddlondnn <thnst 549 


34, Whether a party who has announced his case as 
closed, shall afterwards be allowed to introduce a wit- 
ness, and when during the course of a trial this privi- 
lege shall absolutely cease, must depend on the cir- 
cumstances of each case, and on the discretion of the 
Judge, and it is only when decided injustice is done 
that this Court will control that discretion. Eberhart 
vs. The State. 

35. When in a suit on the indorsement of a promissory 


note, the defendant pleaded that he had given to the . 


agent of the plaintiff notice to sue the note, and that suit 
had not been brought within three months, and it be- 
came necessary for the defendant to go into the con- 
tents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie, the 
agent is presumed to have sent the paper to his princi- 
pal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell....... ° 

36. The declarations of a person through whom the de- 
fendant traces his title to the land sued for, are inad- 
missible where the evidence fails to disclose his posses- 
sion at the time, or whether the declarations were made 
before or after he parted with his title to the land, if 
indeed he ever had any title to it. Harrell, ex’r, vs. 
Culpepper .....++ antigens nebnctesentin snndien odinbemenmineniee 

37. An indorsement on the back of a deed, made by the 
vendee, transferring the same to a third person, is not 
evidence of the transfer of title without proof of exe- 
cution and delivery. Ibid. 


EXECUTION, 


Where land is sold with none of the purchase money 
paid; bond for titles given and notes payable at differ- 
eut periods taken for the purchase money; judgment 
obtained by the vendor on the first notes afier they fell 
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due, upon non-payment; the land levied on under such 
judgment; after the levy and a day or two before sale, 
a deed filed in the Clerk’s office, under section 3604 of 
the Code; the land sold and bought by the vendor 
who goes into possession, and some time afterwards a 
third person, to whom the vendee had mortgaged it, 
after he obtained his bond for titles but before the fil- 
ing and recording of the deed, forecloses his mortgage 
and levies on the land, and the original vendor and 
now holder of the land under the sheriff’s sale claims 
the property : 

Held, ‘That the sale of the land was void, but that the lien 
of the vendor upon the land for the purchase money was 
superior to the claims of all creditors who gave credit 
before the filing and recording of the deed, and that 
such creditors could not subject the land to the pay- 
ment of their debts by levy and sale, the filing and 
recording of the deed for the purpose contemplated by 
the statute, not being such a conveyance of the title to 
the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Har- 
CE BR BIR ccaevnnteneres cccscegnnnssepceccanysesiess soncéoens 


EXECUTORS. 
See Administrators and Executors. 


FACTOR’S LIEN. See Lien, 6,7. 
FERRY. See Bridge and Ferry. 
FOREIGN CORPORATION. 
See Attachment, 7. 
FORMER RECOVERY. See Res Adjudicata. 
FRANCHISE. See Bridge and Ferry, 3, 4. 


FRAUD. 


1. Where A, with an understanding between himself and 
B and C, that they will be jointly interested with him, 
purchases property from D in ‘his own name, and, in 
the purchase, commits a fraud upon D, and afterwards 
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B and C are let into the purchase by A, as joint pur- 
chasers with him: 

Held, That B and C cannot claim to be innocent pur- 
chasers without notice of A’s fraud. As they stand 
in his shoes, they are charged with his act, whether 
they had notice or not, and if the fraud, in fact, exists, 
the purchase will be set aside against all. McLean vs. 
Clark 4 all 1...0.0ceevecccess esascee yey onqesens ocssceete acdepes 


2. Where- there was, on trial, a bill filed to set aside, as 
fraudulent, a deed charged to have been procured by 
false statements, which caused the vendor to sell ata 
gross under-value, through fear of danger to his life 
and property from persons who were angry at him for 
raising a British flag over his property to protect it 
from the Federal forces during the late war, and one 
of the defenses was lapse of time from 1864 to 1868: 

Held, That under the circumstances of the country, of 
which the Court will take judicial knowledge, the 
presumption of acquiescence, from lapse of time, does 
not exist, and is not an element to be considered by the 
jury. Ibid. : 

3. Where a bill to set aside a sale as fraudulent is de- 
fended on the ground of waiver, because the complain- 
ant, after the discovery of the fraud, accepted the con- 
sideration, and did other acts affirming the sale: 

Feld, That to make these acts conclusive of waiver and 
acquiescence, it must clearly appear that at the time the 
acts were done, the vendor was free from the influence 
and control of the fraudulent statements, and that the 
act. set up as a waiver was, in fact, done by the com- 
plainant. The mere receipt of money from his general 
agent, paid to the agent by the vendee, is not sufficient, 
it not appearing that the vendor knew he was, by such 
receipt, accepting the money of the vendee under the 
contract, or that he authorized the agent to accept the 
money, or did, knowingly, some act showing that he 
recognized the contract, and was insisting upon the 
same. Ibid. 

4. A party who is induced to enter into a contract through 
the fraud of the other party to the contract, may repu- 
diate the contract or claim an abatement of the price 
he has agreed to pay, to the extent of the damage suf- 
fered. ‘Io make this rule applicable, there must first 
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5. 


be proof of the fraud. Jackson, adm’r, vs. Jackson, 
GIBB, 3ocs55050e0.0003 dabcste Kedecd ccdovonentiad ub abaaGeoiddatie 
One who silently stands by and permits another to 
purchase his property, without disclosing his title, is 
not guilty of such a fraud as estops him from subse- 
quently setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in fa- 
vor of a bona fide purchaser without notice. Brown, 
ER, TRG hands n nnined cncrdasacccnqsovesecodondes sane se 


FRAUDS—STATUTE OF. 


Where a parol contract is made for the purchase of 
land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first installment 
when it became due, then he was to pay $5000 as 
rent, (for which he gave his note at the time he went 
into "possession, ) but if he paid the installments prompt- 
ly, then no rent was to be charged, but his note was to 
be considered as for a part of the purchase money ; 
and the vendor died before the first payment fell duc ; 
whereupon, his administrators, on tender of payment 
at the time appointed, refuse to accept the moncy as 
payment on the contract, and afterwards rent the land 
at public outery to the purchaser, and receive $50 00 
from him, subject to future adjustment between them, 

and subsequently received from him, through their at- 
torney, $50 50, also to be accounted for, and the ad- 
ministrators finally conclude not to carry out the parol 
agreement of their intestate for the sale of the land, 
but sell it at administrator’s sale to the same purchaser, 
and require full payment of him, without allowing 
any credit on the purchase money of the amounts paid 
before the administrator’s sale, retaining the whole of 
it as rent for the occupancy of the land from the time 
the purchaser went into possession, under the parol 
contract of sale, until the administrator’s sale, the pur- 
chaser is entitled to recover back the amount of his 
note given under the parol contract of sale. The pur- 
chaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of the purchase money upon condition, and he 
having complied with the condition eae. the ven- 
dor, or his representatives, must comply with the con- 
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tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the possession under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due, under their contract of rent 
with the plaintiff. Dodgen vs. Camp bre rascevecscin opacee 328 

2. A parol contract for the sale of land is not brought 
within the exceptions to section 1940 of the Code, re- 
quiring such contracts to be in writing, by the vendor’s 
making out and tendering to the vendee a deed to the 
land, unless the vendee accepts the same. Graham vs. 
PU saunscitedmesigiananetaoammneamamamnall 479 

3. The part performance provided by section 1941, as 
making an exception, must be a part performance of 
the contract, and the doing by either party of some in- 
dependent act, not a part of the contract, does not be- 
come a part performance, because the doer of the act 
was led so to act by his belief that the parol contract 
would be performed by the other party. Ibid. 

4. A contract that one will not bid at an executor’s or 
administrator’s sale is illegal, and the refraining from 
such bidding in part performance of a parol contract 
for the sale of land, is not such a part performance as 
brings the parol contract within the exceptions to the 
Act requiring such contracts to be in writing. Ibid. 


HABEAS CORPUS. 


1. Where the Judge of the City Court of Atlanta sen- 
tences a prisoner to pay a fine, or to four months in the 
chain-gang, and a writ of habeas corpus is sued out be- 
fore him, after the prisoner is placed on the chain- 
gang, in conformity to the sentence, to inquire into the 
legality of the detention, and the prisoner is brought 
before him by the person detaining him, the Judge of 
the City Court has jurisdiction of the case, notwith- 
standing the prisoner was held in custody without the 
city limits, and only brought with the iad in inane 
to the writ. Broomhead vs. Chisolm.. osee wcone OOO 

2. The Judge before whom a prisoner is eotuldail in 
passing an alternative sentence of fine or imprisonment, 
should fix some reasonable time within which the fine 
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must be paid. If he fail to do so, the convict has at 
least a reasonable time within which to pay the fine. 
Where the imprisonment is for four months from the 
12th of March, and the fine of $50 00 is paid on the 
2d of April, the time is not unreasonable. Ibid. 


3. On the hearing of such a case, the official receipt of 


— 


the clerk of the convicting Court, acknowledging the 
payment of the fine and costs, was proper evidence to 
be considered by the Judge, and if not rebutted, en- 
titled the prisoner to his discharge. bid. 


. The contract between the Ordinary and the respond- 


ent for the hire of the convict was irrelevant and prop- 
erly rejected. Ibid. 

The refusal of the Judge to grant an order of super- 
sedeas before a bill of exceptions was tendered to him, 
was proper. Ibid. 

Any person may petition a Judge for the writ of ha- 
beas corpus in behalf of a person alleged to be illegally 
detatinndl ta oubaody. Ibid. 


HOMESTEAD. 


. If, in an application for homestead and exemption un- 


der the Act of 1868, objections be filed to the plat and 
valuation of the realty, and the matter is postponed by 
the Court to a future day, it is not too late, on the ar- 
rival of that day, for another creditor to appear and 
file objections to the schedule of personalty. Robson vs. 
TARTU Ga nibs s0svic0 va scvdercecocees etheapaehssesebibsndssnscten 
A widow and minor children are not entitled to an 
exemption of personalty in the estate of a deceased 
husband and father if they have already received the 
value of $1,000 in specie from said estate allotted as 
the “year’s support” under the provisions of the Code. 
Ibid. 


3. Where an execution, issued on a judgment obtained 


upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the fi. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on by defendant from plaintiff 
was the foundation of the debt, and that defendant is 
still in possession of the land, an amendment of the 
defendant’s affidavit, stating that the land has been 
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set aside to him as a homestead, and that the plain- 
tiff appeared before the Ordinary and objected to the 
-granting of the homestead on the same ground now 
presented as an excuse for not filing the tax affidavit, 
which objection was overruled, and that the question 
is, therefore, res adjudicata between them, raises an 
issue as to whether the question was adjudicated or not, 
which should have been regularly tried. Patterson vs. 
Wehnttenise adore aspstcne virosmontns shateneperatsedhaqedinonios 


. A homestead having been set apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
property so set apart, equity will enjoin said executions 
until the case can be fully heard upon its merits, and 
a final decree rendered. Brown, adm’r, vs. Thornton. 
. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment allow- 
ing the homestead, for fraud, and also may show that 
the applicant was not entitled to it, under the law, as 
against his rights as such representative, and the proper 
forum to do this is in a Court of equity. bid. 

. Where the sheriff, in answer to a rule requiring him 
to show cause why he should not pay over to the plain- 
tiff in mortgage fi. fa. the proceeds of the sale of the 
mortgaged property, set up that he had been notified 
by the Ordinary that said property had been set apart 
to the defendant in fi. fa. as a homestead, and ¢equir-* 
ed to pay over said fund to him, the Ordinary, and the 
sheriff submitted the question to the Court, to whom 
the money should be paid, it was not error to discharge 
the rule. Collier vs. AdKkIins.......+ cececeserereceeeeveeces 


. Where the application for a homestead in the mort- 
gaged property was filed on December 14th, 1868, and 
on the same day the Ordinary passed an order allow- 
ing the same, under the 7th section of the Homestead 
Act of 1868, no notice of the application having been 
given by published citation or otherwise, it was error 
in the Court to order the fund to be taken from the 
mortgage fi. fa. and paid over to the Ordinary for the 
benefit of the homestead, without notice to the plain- 
tiff, and without his having an opportunity to contest 
the right of the applicant to the homestead. Ibid. 
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8. The applicant for a homestead exemption, in all cases, 
under the Constitution and the provisions of the Act 
of 1868, should give the notice, as required by the 3d 
section of the Act, as well in applications under the 
7th section as under any other section. Ibid. 

. A homestead laid off under the judgment of the Or- 
dinary does not carry with it the crop then growing 
upon the land, to the exclusion of a lien granted by 
the husband on his then growing crop. Clements vs. 
Lee & Fulton 

10. The homestead provision of the Constitution of 1868 
is intended to secure from the property of the head of 
the family a provision for the support of the family, 
and when a homestead was laid off to and for the use 
of his family, which, at the time, consisted of his wife 

- only, and the husband and wife both die, leaving no 
family but adult children, the homestead reverts to the 
estate of the husband, and is subject to debts as other 
property. Heard vs. Downer et al 

11. The 7th section of the Act of 1868 is to be construed 
in the light of the Constitution and general scope of 
the Homestead Act, and the words therein used, to- 
wit: “On her death or intermarriage to be equally 
divided between the children of the former marriage,” 
are not to be understood as excluding the homestead 
on the death or intermarriage of the wife, from remain- 
ing to the use of any portion of the family still re- 
maining, or if no family remain, from the debts of the 
person oyt of whose estate it was taken. Ibid. 

12. Where, upon a bill filed by the next friends of minor 
children to enjoin the sale of certain lands and person- 
alty, under a decree before rendered, in which they 
claimed an interest under a homestead set apart to 
them, and as heirs of their deceased mother, counsel 
representing said next friends upon the hearing of the 
application for an injunction, consented to said sale, the 
guardian of said minors not being a party to said bill, 
and said lands were sold to a purchaser, who the bill 
alleged bought with notice of the claims of said chil- 
dren, and who was proceeding to take possession of 
the land then held by the guardian of said minors as 
their homestead : 

Held, Upon a bill filed by the guardian of said minors, 
attacking the decree under which the sale was made, 
praying that said purchaser be enjoined from taking 
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possession of said property, equity will restrain such 
action until the rights of said minors can be fully de- 
termined upon a final decree. Colley vs. Duncan...... 668 


13. As the complainant only asserts the rights of his 
wards to a specified portion of the lands and person- 
alty, and to a proportion of the rent in the hands of 
the tenant in possession of said homestead, the injunc- 
tion should be modified accordingly. bid. 


HUSBAND AND WIFE. 


. The Act of 1870, in relation to temporary alimony, 
whilst it authorizes the minor children, when in the 
custody of the wife, to be included in the alimony 
granted, does not change the rule which authorizes the 
Judge to look into all the facts and circumstances, and 
grant or refuse the alimony at his discretion. In this 
case, we do not think, under all the circumstances, that 
the Judge acted contrary to a sound discretion in re- 
fusing the alimony as to either the wife or minor chil- 
Grete... EEG 00; TEMS... css cccceccessvechs sbiseesde vested 332 


2. The 2d section of the Act of 1860 requires that there 

shall be two witnesses to an instrument executed by 
the wife, relinquishing her rights to land conveyed by 
her husband. Seabrook, adm’r, et al. vs. Brady, adm’r. 650 

. Ina suit by an administrator de bonis non to recover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
ter’s wife, which the defendants claim she has relin- 
quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. bid. 

. Prior to the Act of 1866, the real estate belonging to 
the wife, on her marriage, vested in and passed to the 
husband in the same manner as personal property. 
Cain € al, ve, Prarlow ef all, ..0...:00cccccccccrcscccseesedece 674 

. The husband being still in life, the statute of limita- 
tions ran against him from the time his title accrued, 
and he being barred, his wife can stand in no better 
position. Ibid. 


IGNORANCE OF LAW. See Equity, 8. 


ILLEGALITY. 


. When an affidavit of illegality was pending at the 
passage of the Relief Act of October 13th, 1870, and 
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soon after the passage of that Act the affidavit of pay- 
ment of the taxes was attached by the plaintiff in ex- 
ecution to the fi. fa. and filed in office, and the case 
was regularly called at the succeeding March term of 
the Court, up to which time no counter-affidavit to the 
affidavit of the payment of taxes had been filed by the 
defendant, nor was any evidence offered by him in sup- 
port of his affidavit of illegality, whereupon the ille- 
gality was on motion dismissed, it is too late then for 
him again to arrest the plaintiff’ s execution by filing 
the counter-affidavit provided for in the fifth section 
of the Relief Act of 1870. Ansley vs. Wilson 


. Equity having acquired jurisdiction, will retain it. 
Hence, if an affidavit of illegality be tendered to the 
sheriff, which he refuses, and the defendant in fi. fa. 
then files his bill praying an injunction of the levy 
and sale, which is granted, it is error in the Court to 
dissolve the injunction on the ground that the sheriff 
afterwards returned the illegality to the Court. New- 
ton Manufacturing Co, et al. vs. White......c.cceveceeeees 400 


3. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to 
do so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice, 
will be judged of by the Court. J bid. 

4, Where an execution, issued on a judgment obtained 
upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the fi. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on by defendant from plain- 
tiff was the foundation of the debt, and that defendant 
is still in possession of the land, an amendment of the 
defendant's affidavit, stating that the land has been set 
aside to him as a homestead, and that the plaintiff 
appeared before the Ordinary and objected to the grant- 
ing of the homestead on the same ground now pre- 
sented as an excuse for not filing the tax affidavit, which 
objection was overruled, and that the question is, there- 
fore, res adjudicata between them, raises an issue as to 
whether the question was adjudicated or not, which 
should have been regularly tried. Patterson vs. Wal- 


5. Where, at the judgment term, an order was granted 
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by the Court, allowing the defendant ten days, within 
which to make a motion for a new trial at Chambers, 
and the plaintiff and defendant failed to agree upon 
the evidence, and no application was made to the Judge 
within the time limited to sanction the brief of the 
evidence, or to make the motion for a new trial in pur- 
suance with the order, an affidavit of illegality setting 
up that the motion for a new trial was still pending, 
was properly dismissed. Smith vs. Brown 


INDICTMENT. See Criminal Law, 16, 17. 
INDORSEMENT. 


. Where a judgment was obtained against the makers of 
a promissory note, and one of them appealed to a spe- 
cial jury, giving bond and new security for the event- 
ual condemnation money, and, pending the appeal, a 
suit was brought, and judgment obtained against the 
indorser, and after this, the plaintiff dismisses the suit 
pending on the appeal against the maker : 

Held, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff in dis- 
missing the suit on the appeal, and thus losing the lien 
of the first judgment, and the security on the appeal, 
it was error in the Judge not to grant the injunction 
until the hearing, the answer not denying the facts ex- 
cept by hearsay, and, in effect, admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’r, et al 

. When, in a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and it 
became necessary for the defendant to go into the con- 
tents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie, the 
agent is presumed to have sent the paper to his prin- 
cipal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell........ 610 


INJUNCTION. 


. Where a judgment was obtained against the makers 
of a promissory mote, and one of them appealed toa 


s 
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special jury giving bond and new security for the event- 
ual condemnation money, and pending the appeal a 
suit was brought, and judgment obtained against the 
indorser, and after this the plaintiff dismisses the suit 
pending on the appeal against the maker : 

Held, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff, in dis- 
missing the suit on the appeal, and thus losing the 
lien of the first judgment, and the security on the ap- 
peal, it was error in the Judge not to grant the injunc- 
tion until the hearing, the answer not denying the facts 
except by hearsay, and in effect admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’r, et al. 

. The discretion of the Court below in granting or re- 
fusing an injunction will not be interferred with, unless 
it has been manifestly abused. In this case, the rem- 
edy of the complainant for the grievances complained 
of, is ample at law. Lowry vs. Williams, adm’r, 

. Equity having acquired jurisdiction, will retain it. 
Hence, if an affidavit of illegality be tendered to the 
sheriff, which he refuses, and the defendant in fi. fa. 
then files his bill praying an injunction of the levy and 
sale, which is granted, it is error in the Court to dis- 
solve the injunction on the ground that the sheriff 
afterwards returned the illegality tothe Court. Newton 
Manufacturing Co. et al. vs. White........ henepeobs ae 400 

. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to do 
so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice, will 
be judged of by the Court. bid. 

. A homestead having been set apart whilst the estate 
of a creditor of the applicant had no legal representa- 
tive, and executions in favor of said estate were, after 
the appointment of an administrator, levied upon the 
property so set apart, equity will enjoin said executions 
until the case can be fully heard upon its merits, and 
a final decree rendered. Brown, adm’r, et al. vs. Thorn- 


. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may aitack the judgment al- 
lowing the homestead for fraud, and also may show 
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that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and the 
proper forum to do this is in a Court of equity. Ibid. 

7. As a general rule, a Court of equity will not interfere 
at the instance of a general creditor before judgment, 
to set aside a conveyance of property alleged to have 
been made for the purpose of defrauding creditors, and 
to restrain by injunction and the appointment of a re- 
ceiver the further disposition of the same. Oberholser 
& Keefer et al. vs. Greenfield et al 

. It would require a very strong case to authorize the 
Supreme Court to control and set aside the judgment 
of the Chancellor granting or refusing an injunction. 
Ibid. 

. If there be a conflict of evidence upon the facts, this 
Court will not, except in a very strong case, control the 
discretion of the Circuit Judge in granting or refusing 
an injunction until the hearing. Board of County 
Commissioners et al. vs. Humphrey 


10. A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who de- 
sires to contest the amount due on the grounds there is 
usury in the debt, and that he is entitled to have the 
claim reduced or decreed to be satisfied and paid, from 
the fact that he had leased to his creditors, (plaintiffs 
in fi. fa.) a plantation to be cultivated by them for 
one year in farmer-like style, and they were to apply the 
net proceeds thereof te the payment of said debt, and 
that by reason of their gross mismanagement a-smal] 
crop was made, and he thereby damaged to an amount 
greater than his debt, has a complete remedy in the 
provisions of sections 3899 and 3900 of the Revised 
Code, and he cannot resort to a Court of equity, for an 
injunction to prevent a levy or for the appointment of 
a receiver to take charge of the plantation, etc., and 
for relief on account of said grounds of defense, unless 
for special reasons shown, such as the insolvency, non- 
residence, ete., of his creditors. No such facts are al- 
leged in this case. Alston vs. Wheatley & Company 


11. Even in cases where the bill charges fraud, if the 
Judge be satisfied, from the answer or exhibits, or by 
affidavits, that the equity of the bill is disposed of, 
and dissolve or refuse an injunction, this Court will 
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not reverse the judgment, unless it appear that the 
Judge has erred on some question of law, or is grossly 
mistaken in his judgment on the facts. Schafer & 
Company vs. Hunnewell & Company 660 

12. Where, upon a bill filed by the next friends of 
minor children to enjoin the sale of certain lands and 
personalty under a decree before rendered, in which 
they claimed an interest under a homestead set apart 
to them, and as heirs of their deceased mother, counsel 
representing said next friends upon the hearing of the 
application for an injunction, consented to said sale, 
the guardian of said minors not being a party to said 
bill, and said lands were sold to a purchaser, who the 
bill alleged bought with notice of the claims of said 
children, and who was proceeding to take possession 
of the land then held by the guardian of said minors 
as their homestead : 

Held, Upon a bill filed by the guardian of said minors 
attacking the decree under which the sale was made, 
praying that said purchaser be enjoined from taking 
possession of said property, equity will restrain such 
action until the rights of said minors can be fully de- 
termined upon a final decree. Colley vs. Duncan 

13. As the complainant only asserts the rights of his 
wards to a specified portion of the lauds and person- 
alty, and to a proportion of the rent in the hands of 
the tenant in possession of said homestead, the injunc- 
tion should be modified accordingly. Ibid. 


INSANITY. 


1. When, on the trial of a caveat to a will, one of the 
grounds of the caveat was the insanity of the testator, 
at the time of the making of the will, and another of 
the grounds was monomania, and that the will was the 
result of the monomania: 

Held, That when the Judge was requested by the cav- 
eators to charge the jury that « the test of insanity 
was delusion—the belief in the existence of that which 
does not exist, as, for instance, the belief of a man of 
large means that he has not the means to buy the com- 
mon necessaries of life, and medicines prescribed by 
his physician,” and the Judge refused to charge in the 
language requested, but said, “that such delusion was 
one of the evidences, but was not conclusive.” This was 
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not error ; it was not proper for the Court to select out 
any particular instance of delusion, and charge the 
jury that it was a test of insanity. Gardner et al. vs. 
Lamback, ex’r 

2. When the Judge was asked to charge the jury, “that 
in order that a delusion should be such as to invalidate 
a will, it is not necessary it should be a delusion as to 
the persons to be affected by the will; it is sufficient if 
the delusion be such as to affect the subject matter to 
be disposed of by the will,” and the Judge refused to 
charge in the language requested, but did charge, “that 
if the testator was a monomaniac, it must appear that 
the will is not in any way the result of, or connected 
with that monomania, and that the will does speak the 
wishes of the testator at the date thereof, unbiased by 
the disease with which he is afflicted :” 

Held, That the language requested, to-wit: “It is suffi- 
cient if. the delusion be such as affected the subject mat- 
ter to be disposed of” was such as was calculated to 
mislead the jury, and that the charge as given by the 
Judge was proper direction as to the law upon the 
point requested. Ibid. 

. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as 
to the weight of any particular proof. Ibid. 

. It was not error in the Court to charge the jury, “that 
a testator may, by his will, make any disposition of his 
property that he chooses, not contrary to law, arid that 
it is not contrary to law, nor to the public policy of the 
the State for a testator to give more of his property to 
one child than to others.” Ibid. 


. It was not error in the Court to charge the jury that. 
the words “not of sound and disposing mind,” are le- 
gal terms and import a total deprivation of reason, 
such charge having been requested in writing by the 
executor, and the record showing that one of the grounds 
of the caveat was insanity generally, and it further ap- 
pearing that the Court instructed the jury properly as 
to the law of partial insanity, to-wit: “that if the tes- 
tator was partially insane, and the will was in any way 
the effect or result of that insanity, it was void.” Ibid. 

6. A new trial will not be granted on the ground of 
VoL. xLvul. 48, 
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newly discovered testimony, if said newly discovered 
testimony be cumulative only, and when there was a 
trial on an issue of insanity and of partial insanity, 
and much evidence and many circumstances of the 
testator’s acts, and conversations bearing on the ques- 
tion were introduced as evidence : 

Held, That new facts and circumstances bearing on the 
same point are only cumulative testimony, and do not 
authorize a new trial. did. 

. A lunatic who has no guardian is within the equity of 
the 14th section of the Relief Act of 1870; and where 
a suit is brought in the name of the lunatic by next 
friend, on a contract made before June, 1865, no affi- 
davit of the payment of taxes need be filed. Wilson 
U8. Ansley.....ccecceccees ee 


Whether a certiorari will lie to review the proceed- 
ings before a jury, called under section 4572 of the 
Revised Code, to inquire into the sanity of a prisoner 
who has been convicted and sentenced to death, and 
who is claimed to have become insane after conviction. 
Quere? Spann vs. The State 
. On an inquisition to inquire into the sanity of a man 
convicted of murder and sentenced to be hanged, and 
who is claimed to have become insane after the convic- 
tion, evidence of the insanity of the prisoner at differ- 
ent times before the conviction, is only legitimate evi- 
dence as explanatory and illustrative of insane acts, 
etc., since the conviction, and unless such acts, or some 
apparent insanity be proven, the evidence of acts and 
conditions of mind before conviction were properly 
rejected. Ibid. 

10. The insanity which the law recognizes aS an excuse 
for crime must be such as dethrones reason and incapa- 
citates an individual from distinguishing between right 
and wrong. Ibid. 


INSOLVENT. 
See Debtor and Creditor, 1, 2, 3, 4, 8. 
INTEREST. 


Physicians keeping accounts, which, by custom, become 
due at the end of the year, are entitled to interest on 
their accounts from the end of the year. They come 
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within the equity of section 2031 of the Code, if not 
fairly within its very terms. Woodfield vs. Colzey..... 121 


JUDGMENT. 


. The purchaser of real estate from a defendant, pend- 
ing an appeal from the first verdict and judgment 
thereon, is not protected as a bona fide purchaser, un- 
der the provisions of the 3525th section of the Revised 
Code, when such purchaser has been in possession of 
the property for four years from the date of the judg- 
ment on the first verdict, but not for four years from 
the date of the final judgment on the appeal trial. 
Garner e€ al. va. Gibbs.,.....00 resesesecsccedeccecs ee Ai 


. A judgment upon an award should follow the award, 
and where that provides that “the cost of this award 
and of the needful proceedings to make it the judg- 
ment of the Court shall be equally borne in equal de- 
gree by each and every party hereto, including just 
compensation to the arbitrators, to be set forth in the 
order making the award the judgment of the Court,” 
the judgment should be against each party to the sub- 
mission for his aliquot proportion of the expenses and 
no more, and not against a portion of the parties for 
the whole cost. Where there were four parties to the 
submission, under such an award, and the sum of 
$140 00 is fixed by the order of the Court as the com- 
pensation of the arbitrators, each party is liable for 
$35 00, and no more. Miller et al. vs. Fisk 

. When a judgment was obtained on the 1st of April, 
1861, but no execution was issued thereon until Jan- 
uary 4, 1869: 

Held, That the judgment was not a satisfied, but a dor- 
mant judgment, and it was error in the Court to dis- 
miss a scire facias to revive the same as a dormant 
judgment. Black vs. Burton 


4, So far as the Act of 1856, generally known as Cone’s 
Act, provides that a judgment upon which no execu- 
tion Las issued, within seven years from its date, or 
upon which execution, if issued, no return is made in 
seven years, shall, as between the parties thereto, be 
presumed satisfied, said Act is a statute of limitations 
and was suspended by the several Acts passed from 
1361 to 1865, suspending the statutes of limitations. 


I bid. 
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5. As the estate of the creditor had no representative to 
file objections at the time the homestead was set apart, 
the legal representative may attack the judgment al- 
lowing the homestead, for fraud, and also may show 
that the applicant was not entitled to it, under the law, 
as against his rights as such representative, and. the 
proper forum to do this is in a Court of equity. Brown, 
adm’r, et al. vs. Thornton 474 

. Even though a judgment be void, the party against 
whom it exists has the right to have it set aside, and 
thus clear away any cloud that it may cast upon his 
right to alienate his property, so long as it remains of 
record against him. Crane, adm’r, vs. Barry 

7. By the common law, and by the Iaws of this State, pre- 
vious to 1822, a judgment upon which no action of 
any kind was taken for twenty years, was presumed to 
be satisfied. Willingham et al. vs. Long et al., ex’rs.... 

8. When a suit was brought against A on an open ac- 
count for moneys advanced to B, which it was claimed 
A was liable to pay, and a verdict was had in favor of 
the defendant, and subsequently the plaintiff in the 
suit brought another action against A for the same 
moneys, charging that he was liable to pay them, by 
reason of his fraud and deceit practiced on the plain- 
tiff, and A pleaded the former judgment in bar, and 
on the trial the same evidence and no other was offered 
as had been used in the other case: 

Held, That it was not error in the Judge to charge the 
jury that if they believed the cause of action now sued 
on was the same transaction as was investigated in the 
former trial they ought to find for the defendant. Dun- 
can & Johnston vs. Stokes 

9. Where the defendant moved to open a judgment 
against him, so as to enable him to take the benefit of 
the Relief Act of 1868, which motion was overruled, 
he is not thereby estopped from moving to set aside 
the judgment, on the ground that he had never been 
served with the petition and process on which the judg- 
ment was founded. Crim vs. Crawford, adm’x 

10. Where, under a decision of this Court, a party has 
an obligation for the conveyance of land; which a Court 
of equity will enforce, arising out of the compromise 
of litigation in reference thereto, such claim would not 
prevail as against a bona fide purchaser from the owner 
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directly, or under a judgment against him. Seabrook, 
adm’r, et al. vs. Brady, adm’r 


JUDICIAL SALES. 


1, Courts of Ordinary are Courts of original, exclusive 

and general jurisdiction of the sale and disposition of 

~ the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel 195 


2. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents is his authority for so doing. The 
authority being shown, the law “presumes the Court 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment:” 4 Ga., 154, Warner, J., 
delivering the opinion. “The order to sell being a 
judgment of a Court of competent jurisdiction imports, 
legally, a necessity for the sale, and such judgment can- 
not be attacked and set aside collaterally. It is not 
only leave to sell, but it is a judgment of the Court, 
that such sale will be for the benefit of the heirs and 
creditors of the estate. In favor of this judgment we 
are to presume the Court did its duty:” 7 Ga., 562, 
NisBet, J. Ibid. 

. An order “to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Ga., 
152; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a 
description of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice of 
the time of hearing is required by law, or in the judg- 
ment of the Ordinary, to be served by the sheriff, or 
some lawful officer, upon the party or parties to be no- 
tified. Ibid. 

4. A recital in an administrator’s deed of a compliance 
with all the requisites of the law necessary to be done 
after the order of sale is granted, is prima facie evi- 
dence that those requisites were complied with: 4 Ga., 
155-6. Ibid. 

5. A failure of a purchaser at administrator’s sale to 
record his deed within twelve months from its date, 
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does not postpone his rights to those of a judgment 
creditor who obtains judgment before record. did. 


6. Purchasers at administrators’ sale are not responsible 
for any dereliction of duty on the part of the admin- 
istrator, provided there is an apparently substantial 
compliance with the requirements of the law upon 
the subject of administrators’ sales, and no bad faith 
on the part of the purchaser. Ibid. 


7. Where land is sold, with none of the purchase money 
paid, bond for titles given and notes, payable at differ- 
ent periods, taken for the purchase money ; judgment 
obtained by the vendor on the first notes after they fell 
due, upon non-payment ; the land levied on under such 
judgment ; after the levy, and a day or two before sale, 
a deed filed in the clerk’s office, under section 3604 of 
the Code ; the land sold and bought by the vendor who 
goes into possession, and some time afterwards a third 
person, to whom the vendee had mortgaged it, after he 
obtained his bond for titles, but before the filing and 
recording of the deed, forecloses his mortgage and 
levies on the land, and the original vendor and now 
holder of the land, under the sheriff’s sale, claims the 
property : 

Held, That the sale of the land was void, but that the 
lien of the vendor upon the land for the purchase 
money was superior to the claims of all creditors who 
gave credit before the filing and recording of the deed, 
aud that such ereditors could not subject the land to 
the payment of their debts by levy and sale, the filing 
and recording of the deed for the purpose contemplated 
by the statute, not being such a conveyance of the title 
to the defendant as to give them any claim upon it, as 
against the vendor, who can now levy and subject the 
property to the payment of the purchase money by 
pursuing the mode prescribed by the statute. Harvill 
C0 LGB iis sis eniee scvscddcdidciveccesedecess sevee 0 600es tseee 


. Where there are conflicting claims to property, and 
the equities of the respective parties necessarily de- 
pend upon the facts which may be proven on the trial, 
it is right and proper that the same should be definite- 
ly settled by the decree of the Court before the prop- 
erty is sold, so that it may bring its full value, and 
that the purchaser may know what he purchases at the 
sale. Hall et al. v8. Einglish.....c.seoecsececsecceesscsceces 
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JURISDICTION. 


1. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution of, 
deceased persons’ estates. Davie vs. McDaniel 195 

2. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so doing. The 
authority being shown, the law “ presumes the Court 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment:” 4 Georgia, 154, WARNER, 
J., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction, im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judg- 
ment we are to presume the Court did its duty:” 7 
Georgia, 562, Nespit, J. Ibid. 

3. An order “to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152; Code, section 4, paragraph 6. Such an order 
need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy of 
the application to the Ordinary, together with notice 
of the time of hearing, is required by law, or in the 
judgment of the Ordinary, to be served by the sheriff, 
or some lawful officer, upon the party or parties to be 
notified. bid. 

4, Where there was a suit pending in one of the Supe- 
rior Courts of this State, against a-citizen of this State 
and citizens of another State, and the non-resident 
moved an order removing the cause as to him to the 
Circuit Court of the United States, and the Circuit 
Court refused to take jurisdiction of the case: 

Held, That the jurisdiction of the Superior Court of this 
State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. Thacher & 
Co. vs. Me Williams & Co. .....0e0e sere nagenesvh deymengeane , 


5. Where a motion was made to remove a case to the Cir- 
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cuit Court of the United States and granted, and the 
Circuit Court refused to entertain jurisdiction of the 
case, and the same was reinstated in the State Court: 

Held, That a new motion to transfer, no new facts being 
shown, was properly overruled. Ibid. 


6. Where the Judge of the City Court of Atlanta sentences 
a prisoner to pay a fine, or to four months in the chain- 
he and a writ of habeas corpus is sued out before 

after the prisoner is placed on the chain-gang in 
conformity to the sentence, to inquire into the legality 
of the detention, and the’ prisoner is brought before 
him by the person detaining him, the Judge of the 
City Court has jurisdiction of the case, notwithstand- 
ing the prisoner was held in custody without the city 
limits, and only brought within the city in response 
to the writ. Broomhead vs. Chisolm 


7. A Court of equity having obtained jurisdiction of a 
cause, will retain it so as to make a final decree as to 
the respective rights and equities of the parties, and 
not send them to a Court of law where the remedy 
would not be as adequate and complete. Hall et al. 
vs. English 

. A Court of equity and a Court of law beviies concur- 
rent jurisdiction, the Court first taking jurisdiction 
will retain it. Ibid. 


JURY. 


. Whether an entry in pencil on a noteas follows: “ Re- | 
ceived on the within note the amount of my cotton, at 
twen na cents per pound, March 18th, 186—,” not 


signed, and testified by one of the witnesses to be in 
the same handwriting with the body and signature of 
the note, was a credit, or simply a memorandum from 
which another entry, in ink, which was a credit, was 
made, was properly submitted, under the evidence in 
this _ to the jury. Jackson, adm’r, vs. Jackson, 


2. A juror who married the widow of the prosecutor’s 
uncle is not, on that account, an incompetent juror. 
Oneal vs. The State 

3. A juror, who is a cousin of one of the defendants, is 
incompetent to sit on the trial of the cause. Rust & 
Johnson vs. Shackleford & Company......ssreceessecees w- 538 
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4. It was the duty of the Court, where the defendant 
was on trial for the burning of the occupied dwelling 
house of another, to have charged the jury that they 
could, by their verdict, if they thought proper to do 
so, recommend that the defendant be punished by im- 
prisonment in the penitentiary for life, irrespective of 
the fact whether the conviction was founded on cir- 
cumstantial evidence or not. Stallings vs. The State.. 572 


. Where such a recommendation is made, it becomes the 
duty of the Court to commute the death penalty in ac- 
cordance therewith. Ibid. - 

6. In a criminal cause, after a jury has been made up, 
it is no good ground to quash or set aside the panel, 
that there is upon it one incompetent juryman, or that 
durifg the making up of the jury, persons were put 
upon the prisoner, as proposed jurymen, whose names 
were not on the legal jury list. Eberhart vs. The 
FUER 005. 0290006040 pimpagesanepinte saentel apietacet ein aaiadees ‘ 

. Section 4588 of Irwin’s Revised Code, providing the 
mode of proceeding, if a juror be by newly discov- 
ered evidence found to be incompetent, after the jury 
is made up and before the trial, applies as well to a 
case where the State objects to a juror as to an objec- 
tion by a prisoner. Ibid. 

. The.decison of the Judge, as the trior, in impanneling 
a jury, in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as for instance, as to the 
bias of a juror) is final and cannot be the ground of a 
motion for a new trial. Ibid. 

. If, during a criminal trial, the jury separate, and the 
Judge of his own motion, take notice of the fact and 
proceed by examination to purge the jury,and the 
prisoner and his counsel say nothing, and make no ob- 
jection that the examination is incomplete, he cannot, 
after verdict, say that the purgation of the jury was 
not complete. Ibid. 


» LEGACY AND DEVISE. 

. When the executor to a will filed a bill for direction 
as to the meaning of the will making the legatees par- 
ties, and it appeared that the testator had, by his will, 
made the » ‘following dispositions: Ist. He had provi- 
ded for the payment of his debts. 2d. He had di- 
rected that, after his debts were paid, his executor 
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should divide his whole estate, both real and personal, 
into nine equal shares or parts ; each of his eight chil- 
dren, and their representatives, to have one equal share, 
subject to the drawbacks and refundings afterwards 
provided, and his three youngest daughters to have 
the ninth share extra. 3d. His will, item by item, 
then provided that each child should have deducted 
from his portion or share the advancements made the 
child, which advancements were specially mentioned 
and their value. 4th. As to the most of the children, 
he, item by item, directed that, as a part of their por- 
tion, they should take certain specified property, in 
some cases fixing to the property a valuation himself, 
and, in other cases, saying that it should be valued by 
appraisers. 5th. As to one child, and as to her alone, 
after saying she should take, as part of her portion, 
- certain eight negroes, at a fair valuation, he adds, 
should the said negroes, at a fair valuation, amount to 
more than her just portion, she shall be required to re- 
fund the excess. 6th. In the sixth item, he directed 
that his son, Iverson G., take, as part of his portion, a 
negro man, Peter, at $1,200 00, another man, Green, 
at a fair valuation, and that he take, at his choice, lot 
of land one hundred and seventy-nine, at $1,000 00, 
or lots one hundred and seventy-eight, one hundred 
and seventy-nine, one hundred and sixty-five, one hun- 
dred and sixty-six, at a valuation. 7th. He directed 
that all of his lands, not herein otherwise disposed of, 
should be sold or kept together, as his executors should’ 
judge best, and that his negroes, not otherwise disposed 
of or mentioned, should be divided among his children 
according to the terms of this his last will, and that 
his other personal property should be sold for general 
distribution : 

Held, That, taking the whole of the will together, it was 
the clear intent of the testator to divide his property 
equally among his children, except that he gives his 
three youngest daughters one-ninth of the whole, ex- 
tra, of an equal share. Jordan vs. Miller, ex’r, et al... 

2. None of the property donated in the will to be taken 

by the several legatees as parts of their portions at a 

fixed price, or at a fair valuation, are absolute specific 

legacies, but are dependent upon the amount coming 
to each on a division of the whole estate into nine 
parts, as provided for in the will, and if the property 
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pointed out, as to be taken by any one legatee, exceeds 
his portion, he must account for the excess. Ibid. 

. The sixth item of the will, as to the property to be 
taken by Iverson G. Miller, stands on the same foot- 
ing as the other items, to-wit: he takes the property 
there mentioned as part of his portion; if its value 
exceeds his portion, as provided by the second item, he 
must account for the overplus. Ibid. 

. When the executor had permitted one of the legatees 
to have the use of the land mentioned in the will as 
part of his portion, conditionally upon the final set- 
tlement, said legatee should account in said settlement 
for the use of said land, according to the facts and the 
condition of the estate. Ibid. 


LABORER’S LIEN. See Lien, 1, 3, 4. 


LIEN. 


. Where it does not appear in the petition for certiorari 
that the execution based upon a laborers’ or mechanics’ 
lien, foreclosed before a Justice of the Peace of a dis- 


trict in which the petitioner did not reside, was not to 
be levied upon property in the district in which she 
resided, or that she had filed a counter-affidavit, as re- 
quired by section 1970 of the Code, or if she had done 
so, that the proceedings would not have been returned, 
and the case tried in the district of her residence, it 
was not error in the Judge to refuse his sanction. 
Cosparl 90. Tremere, o0-..000svacesaccdaccoonqesesepees donnactnn ° 
. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their com- 
pensation due by the person to whom it was awarded, 
upon the property so awarded, superior to a mortgage 
executed by such person after the date of the award, 
but before it is entered on the minutes,of the Court. 
Miller et al. vs. Fisk......0+0. eo nesnes oie smersabobana tinpeastioa 270 
. Where a laborer who claims a lien on the property of 
his employer, under the Act of 1869, undertakes to 
foreclose it according to the provisions of section 1969 
of the Code, he must aver in his affidavit demand for 
payment of ‘the sum due on his employer, and refusal 
by the latter to pay. It is not sufficient to aver in 
general terms that defendant refuses to pay. Sheeley 
vs. Funderburk.. 4o\ thedd vesbda-bugubban Pasbanbbes coe 287 
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4. Laborers’ liens, under the Constitution, attach from 
the time of the performance of the labor. Their incep- 
tion is not postponed until foreclosure. Camp & Kemp 
et al. vs. Mayer, assignee, et al 

5. Whilst, as against the actual bailor, a livery stable 
keeper has a lien upon an article of property deposited 
with him for feed or storage, for his whole account 

against the depositor in the line of the livery stable 
business, yet, if the depositor be not the true owner of 
the particular article in question, or if there be a prior 
legal incumbrance upon it, the lien of the stable keeper 
is only good against the true owner or prior incum- 
brancer upon the article for the expense of feeding or 
taking care of that particular article. Colquitt & Baggs 
vs. Kirkman 


6. The lien given by the Act of 1866 to merchants and 
factors upon growing crops for provisions and commer- 
cial manures furnished, does not extend to a case where 
a lien is claimed for money advanced, with which the 
planter is to purchase provisions and commercial sup- 
plies; and a note given for money, which upon its face 
recites that the money is to be used to purchase provi- 
sions, does not create a debt «ecurable by the lien pro- 
vided for by said Act. Saulsbury, er & Co. vs. 
Eason. Same vs. Gay. Same vs. Burton.. qe 


7. The remedy provided in section 1970 of the ‘Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is - 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged 
to attack a conflicting lien fi. fa., set up in the sheriif’s 
answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s liens 
are foreclosed upon the same property, each seeking to 
subject money in the sheriff’s hands raised by sale of 
the property, one of which is founded on a lien created 
orally, and the affidavit of one creditor foreclosing the 
oral lien; does not disclose the date of his lien, and he 
offers himself as a witness to prove his lien to be older 
than that of the other creditor, the latter may cross- 
examine him and show if he can, that the oral contract 
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with the debtor did not create a lien. Franklin, Reid 
& Cd. oe. Morban 6 Oss iain ccs tte eset aecksnns 643 


8. (WARNER, Chief Justice.) Where a party holds land 
subject to a charge under a former decision of this 
Court, and dies, the purchaser of the same from his 
heirs, unadministered, stands in no better condition, as 
to said jincumbrance, than did the heirs. Seabrook, 
adm’r, et al., vs. Brady, adm’r : 


. (TRIpPE, Judge.) Where, under a decision of this 
Court, a party has an obligation for the conveyance of 
land, which a Court of equity will enforce, arising out 
of the compromise of litigation in reference thereto, 
such claim would not prevail as against a bona fide 
purchaser from the owner directly, or under a judg- 
ment against him. Jbid. 


LIMITATIONS—STATUTE OF. 


. Mere delay by a creditor to sue the principal debtor 
until the bar of the statute of limitations has attached, 
as between them, does not discharge the security if he 
has been sued in time. The surety is not damaged by 
the delay, since, if he has to pay the debt, he can re- 
recover from the principal in the implied contract to 
hold him harmless, and the right to sue does not exist 
in this implied contract until the money be in fact 
paid by the security. Reid et al. vs. Flippen........+.. 

2. The statute of limitations as to realty having been 
suspended in Georgia from December 14th, 1861, to 
the Ist day of January, 1863, as heretofore decided by 
this Court, adverse possession, under claim of title, 
from January, 1862, unti® October 16th, 1869, is not 
a sufficient length of time to perfect a statutory title. 
Harrison et al. vs. Young..... 302 

3. Section 2881 of the Code, allowing actions which have 
been brought within six months after the dismissal of 
a former action, to stand on the same footing as to lim- 
itation.with the original action, is in conflict with, and 
is therefore repealed by the Act of March 16th, 1869, 
which enacts as follows: “All actions on promissory 
notes, bills of exchange, or other simple contracts in 
writing, * * * which accrued on acontract made 
prior to the Ist of June, 1865, shall be brought by the 
Ist of January next, or the right of the party plaintiff 
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and all rights of action for its enforcement shall be 
forever barred.” Adams vs. Davis et al... .10 e.sseeeeee ‘ 


4. When a judgment was obtained on the Ist of April, 
1861, but no execution was issued thereon until Jan- 
uary 4, 1869: 

Held, That the judgment was not a satisfied but a dor- 
‘mant judgment, and it was error in the Court to dismiss 
a scire facias to revive the same, as a dormant judg- 
ment. Black vs. Burton “ 


5. So far as the Act of 1856, generally known as Cone’s 
Act, provides that a judgment upon which no execu- 
tion has isssued, within seven years from its date, or 
upon which execution, if issued, no return is made in 
seven years, shall, as between the parties thereto, be 
presumed satisfied, said Act is a statute of limitations 
and was suspended by the several Acts passed from 
1861 to 1865, suspending the statutes of limitations. 
Ibid. 


6. To avail himself of the statute of limitations, the de- 
fendant must plead it. Parker vs. Irvin ....... aseaeed 

7. By the common law, and by the laws of this State, pre- 
vious to 1822, a judgment, upon: which no action of 
any kind was taken for twenty years, was presumed 
to be satisfied. Willingham et al. vs. Long et al. ex’rs. 

8. When, in an action of ejectment, a third person goes 
into possession after the commencement of the suit, 
and such third person is made a party defendant, the 
date of the commencement of the original suit is to be 
taken as the date of the commencement of the suit 
against such new party. Ibid. 


9. Where a tenant in common takes possession of the en- 
tire property and divides it into town lots, which were 
sold by him, from time to time, to various persons, the 
statute of limitations ran in favor of said vendees as 
against the co-tenants of the vendor, and at the expira- 
tion of seven years, peaceable and uninterrupted pos- 
session, they would have a valid prescriptive title. 
Cain et al. vs. Furlow et dl. ...c.cceesseseeee 

10. The husband being still in life, the statute of limi- 
tations ran against him from the time his title accrued, 
and he being barred, his wife can stand in no better posi- 
tion, Ibid. 


405 


540 





_ LIVERY STABLE KEEPER'S LIEN. 
See Lien, 5 


MASTER AND SERVANT. 


1. Where laborers were employed by a planter in Jan- 
uary, 1868, and shortly thereafter deserted him and 
hired themselves to the agent of another, and the first 
employer arrested them and lodged them in jail, under 
the Court Contract Act, from which confinement the 
Freedman’s Bureau discharged them, and they then, 
with the sanction of the Bureau, hired themselves to 
the agent of the second employer, who retained them, 
and some two months after informed his principal of 
his action, who then, for the first time, ratified the 
hiring, having previously instructed his agent to hire 
no hands employed by others, such ratification does 
not make the latter guilty of enticing away the ser- 
vants of another, so as to render him liable in a suit 
for damages to the first employer. Lee vs. West 311° 

. The measure of damages for enticing away the servant 
of another, who is hired for the year, where that other 
fails to supply the servant’s place, is the direct loss 
suffered, and the average net profits that were made 
by men of fair business capacity, out of the labor of 
such a servant during the year for which the enticed 
servant was hired. Tried by this rule the verdict is 
excessive in this case. Ibid. 


MASTER IN CHANCERY. See Auditor, 2. 


MONEY RULE. See Rule against Officer. 
MORTGAGE. 


. Where title to property is derived from an award, the 
arbitrators have a lien for their proportion of their com- 
pensation due by the person to whom it was awarded, 
upon the property so awarded, superior to a mortgage 
executed by such person after the date of the award, 
but before it is entered on the minutes of the Court. 
Miller ef al. ve. Fish....0.ccsscoccccsesecesee pelnensehnenseiine 


. A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who de- 
sires to contest the amount due on the grqunds that 
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there is usury in the debt, and that he is entitled to 
have the claim reduced or decreed to be satisfied and 
paid, from the fact that he had leased to his creditors, 
A ag in fi. fa.) a plantation to be cultivated by 
them for one year in farmer-like style, and they were 
to apply the net proceeds thereof to the payment of 
said debt, and that by reason of their gross misman- 
agement a small crop was made, and he thereby dam- 
aged to an amount greater than his debt, has a com- 
plete remedy in the provisions of sections 3899 and 
3900 of the Revised Code, and he cannot resort to a 
Court of equity, for an injunction to prevent a levy or 
for the appointment of a receiver to take charge of the 
plantation, etc., and for relief on account of said grounds 
of defense, unless for special reasons shown, such as 
the insolvency, non-residence, etc., of his creditors. 
_ No such facts are alleged in this case. Alston vs. 
Wheatley & Company ef dl...........0sessscccescsseesesees 


MUNICIPAL CORPORATION. 


. The owner of land, through which there flows a stream 
of water, may not divert the same so as to interfere 
with the enjoyment thereof by the land owners upon 
the stream above and below. But this rule does not 
apply to the water falling upon land as by rain or 
snow, and a municipal corporation is not liable to an 

. action for damages, because, by its streets, roofs and 

. drains, it causes the water from rains and other water 
produced upon its surface, to flow upon adjoining lands 
which are the natural outlets of such water, even 
though such wacer is, by these means, concentrated 
into a stream, and would otherwise have flowed over 
said land in many small streams. Phinizy vs, City 
Council of Augusta, 

. If a municipal corporation introduce within its boun- 
daries, water for manufacturing purposes, and, by turn- 
ing said water into its drains, increase the water flow- 
ing into the adjoining lands to the damage of the same, 
an action will lie for the damages against the corpora- 
tion, and this is true, even if the increased water thus 
cast upon the adjoining land is emptied thereon to pre- 
vent the said canal from overflowing its banks, or by 
reason of the actual overflow of said banks, provided 
the adjoining lands would not have been overflowed 
without said canal. Ibid. 
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3. The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State, and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Council of Augusta vs. 
National Bank of Augusta. Same vs. Planters’ L. 
and 8S. Bank 


NEW TRIAL. 


1. A new trial will not be granted on the ground that 
the Court permitted plaintiff’s counsel to ask a witness 
if he knows of any other transaction between the par- 
ties other than the one about which he is called to tes- 
tify, especially if he answer in the negative, even where 
it is to the plaintiff’s advantage to show that there had 
been no other. Jackson, adm’r, vs. Jackson, adm’... 

2. The judgment of the Court below will not be reversed 
for immaterial errors. Ibid. 


3. The verdict is not contrary to law, equity, evidence, 
nor the weight of evidence. Ibid. 

4, This verdict in this case, though not quite satisfactory, 
is not wholly unsustained by the evidence, and this 
Court will not reverse the judgment of the Judge of 
the Superior Court refusing a new trial. - Woodfield vs. 
ORR oo. ccceee antctesacicnséncnoces stesnaisstieetabiestaahedies 

5. Cumulative testimony is no ground of new trial. Gard- 
ner et al. vs. Lamback, ex’r 

6. The verdict of the jury in this case, is not contrary to 
law, nor to any legal charge of the Court, nor is it so 
contrary to the evidence, if it be so at all, as to justify 
this Court in overruling the judgment of the Court 
below in its order refusing a new trial. Ibid. 

7. Newly discovered evidence, to warrant the granting of 
a new trial, must be such as would probably have pro- 
duced a different verdict had it been introduced on the 
trial; and where it was communicated to defendant’s 
counsel before the argument*had closed, who declined 
then to introduce it, and, assuming it to be true, a want 
of diligence is shown, a new trial will not be granted 
on this ground. Oneal vs. The State 

8. The verdict in this case is not contrary to the charge, 

VoL. xLv1l. 49, 
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the evidence, nor the weight of evidence, neither is it 
without evidence to support it. Ibid. 


9. The credibility of the witness testifying to the jury, 
on the trial of a case, is peculiarly matter for. the deter- 
mination of the jury, and only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial. Whitten vs. The State 


10. If two are sued as joint trespassers, one of whom 
resides out of the county in which suit is brought, a 
verdict had against the defendants, and a new trial 
moved for, the Court should grant it as to both or 
neither; but if he grant it as to the one who resides 
out of the county, and the new trial is had, without 
exceptions-taken for that ‘cause, the defendant in the 
new trial is estopped from availing himself of the error, 
-after the second trial, and a second verdict against him. 
Lee vs. West 


11. The jury having found for the plaintiff the whole 
amount sued for, to-wit: $100 50, not allowing the 
administrators anything for rent under their contract of 
rent for 1869, the judgment of the Court granting a new 
trial is reversed, upon condition that the plaintiff will 

. write off all of said verdict but the amount of his note 
given to the estate. Dodgen vs. Camp, adm’r 


12. Under sections 3668 and 3670, of the Revised Code, 
a new trial in a criminal case may, under extraordinary 


297 


cases, be moved for before a Judge in vacation. Said - 


sections are as follows: Section 3668, “All applications 
for a new trial, except in extraordinary cases, must be 
made during the term at which the trial was had, but 
may.be heard, determined and returned in vacation.” 
Section 3670, “In case of a motion for a new trial 
made after the adjournment of the Court, some good 
reason must be shown why the motion was not made 
during the term which shal] be judged of by the Court.” 
Spann vs. Clark, Judge 


’ 13. When a motion is made for anew trial, which is 
overruled by the Judge, and a bill of exceptions is 
filed to his judgment in the case, and the same is duly 
signed by the Judge and filed in the office, as the law 
requires, it is the duty of the Judge, in a criminal case, 
if the crime for which the conviction is had, is punish- 
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able with death, to grant a swpersedeas of the judg- 
ment until the hearing before this Court. Ibid. 

14, The granting of a supersedeas in such a case is a 
matter of course, and constitutes a part of the pro- 
ceeding to bring the case before this Court and the 
granting of the same will, in a proper case, be enforced 
by mandamus. Ibid. 

15. In a suit for overflowing the land of the plaintiff, by 
obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway of 
the defendant, where the evidence shows that the only 
obstruction put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that sand 
had accumulated in the bed of the stream from the 
point below the railway, where the channel had been 
obstructed to such an extent as to bury the sill some 
four feet under the sand, and that this filling up of the 
channel had caused the overflow, a verdict against the 
defendant should have been set aside as against the evi- 
dence, and a new trial granted, this Court being of 
opinion that the accumulation of sand which caused 
the overflow is attributable to the obstructions below 

: the railway, and not to the sill placed in the stream by 

























16. There being evidence to sustain the verdict in this 
case, a new trial will not be granted, on the ground 
that the verdict is contrary to evidence. Parker vs. 
Teh ivinccertcgcon: sesnccesonsepescbpaspaccnsecduogestocctncsonsss 


17. If the Judge holds erroneously, that an assignment 
partially executed, as above indicated, is the law of the 
case, but that by its provisions, the assets were to be 
divided according to legal priorities, and the judgment 
of the Court, (to whom both the law and facts were, 
by agreement, submitted without a jury,) so divides 
them, this Court will not grant a new trial, even though 
the construction of the terms of the assignment by the 
Judge was incorrect, and there was no exception taken 
by the opposite party to his ruling, that the assign- 
ment was the law of the case. Camp & Kemp et al. 
vs. Mayer, assignee, 4 dl.....csececorsccccsccccsecccccscsenee 

18. The record or bill of exceptions must disclose the 

fact that the brief of evidence accompanying the mo- 
















the defendant. Southwestern Railroad Co. vs. Lee..... 380 
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tion for a new trial was approved by the Court, or 
agreed upon by the parties or their counsel. Chas- 
GREE 00. BEE B-Gha.nccsccncsnccecsccesscccdnccasnscocceccsatod 473 


19. The Superior Courts may grant new trials in all 
cases where any material evidence may be illegally ad- 
mitted to, or withheld from the jury, against the de- 
mand of the applicant. Howell et al. vs. Howell et al. 492 


20. The admissions of a parent as to the gift of property 
to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds upon the 
ground of a want of capacity in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially where the deeds were prepared by 
the donee, and were alleged to have been fraudulently 

procured by him. Ibid. 

21. Though the evidence as to the admissions of the 
parent which was excluded may be in part cumulative 
of other evidence which was admitted, yet where the 
testimony as to capacity was conflicting, the credibility 
of witnesses was an important element for the consid- 
eration of the jury, and the defendant having the le- 

gal right to prove the facts by the witnesses which he 

offered, it was not error in the Court to grant a new 
trial upon the ground that it erred in excluding said 
proof. Ibid. 

22. Where, at the judgment term, an order was granted 
by the Court, allowing the defendant ten days, within © 
which to make a motion for a new trial at Chambers, 
and the plaintiff and defendant failed to agree upon the 
evidence, and no application was made to the Judge 
within the time limited to sanction the brief of the ev- 
idence, or to make the motion for a new trial in pur- 
suance with the order, an affidavit of illegality setting 
up that the motion for a new trial was still pending, 
was properly dismissed. Smith vs. Brown 

23. When a motion to continue on account of the ab- 
sence of a material witness was made and refused, and 
it appears by the certificate of the Judge that the wit- 
ness was, by order of the Judge, brought into Court 
and was present during the trial, but was not used by 
the defendant: 

Held, That there was no ground for a new trial, and that 
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this Court will presume under the certificate of the 
Judge that the presence of the witness was with the 
knowledge of the prisoner. Black, alias Williams, vs. 
FW Gass cisidin éscrsnnscbsadecd catenin valtabdvisnaandios 

24. The verdict in this case is not, under the evidence set 
forth in the record, so contrary to the evidence as to 
justify this Court in granting a new trial. bid. 

25. Upon motions to set aside the verdicts of juries, the 
discretion exercised by the Judges of the Superior 
Courts exercise a large element in their consideration 
in this Court. Ibid. 

26. The decision of the Judge, as the trior, in impannel- 
ing a jury in a criminal case, upon the questions of fact, 
submitted to him as such trior, (as, for instance, as_ to 
the bias of a juror) is final and cannot be the ground 
of a motion for a new trial. Eberhart vs. The State... 

27. If, during a criminal trial, the jury separate, and the 
Judge of his own motion take notice of the fact and 
proceed by examination to purge the jury, and the pris- 
oner and his counsel say nothing, and make no objec- 
tion that the examination is incomplete, he cannot, after 
verdict, say that the purgation of the jury was not 

' complete. Ibid. 

28. There was in this case no sufficient evidence to jus- 
tify the verdict, and the Judge erred in not setting it 
aside. Kendrick, adm’r, v8. Ravens......sccereeceeeseeeee 

29. This Court will not reverse the judgment of the Judge 
of the Superior Court, refusing a new trial on a ground 
of error, which it does not affirmatively appear was, 
in fact, committed. Clements vs. Lee & Fulton.......+. 

30. Grounds taken in the motion for a new trial will not 
be considered unless the facts stated therein are verified 

by the Court. Ibid. 


NOTICE. 


It is not enough for a bona fide purchaser of realty 
’ who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and bid 
on the property, that he holds the title to it. He should 
state also that it is not subject to the execution. If he 
fail to do so, he is estopped from denying that the judg- 
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ment was a lien on the property in a subsequent suit 
to recover the land brought by him against the pur- 
chaser who bought at the sale. Wahitman vs. Bolling. 


See Vendor and Purchaser, 3, 5. 


NOVATION. 


When goods are consigned to a partnership for sale, 
and after the consignment and whilst the goods are still 
on hand, a dormant partner retires, and subsequently 
the consignor makes a new contract with the head of 
the old firm, of such a character as amounts to a nova- 
tion of the consignment, the retiring dormant partner 
is not liable, even though he gives no notice of his 
withdrawal, unless it appear that the consignor had 
knowledge that he was a partner. Phillips vs. Nash... 


ORDINANCE OF 1865. See Scaling Ordinance. 


ORDINARY—COURT OF. 


. Courts of Ordinary are Courts of original, exclusive 
and general jurisdiction of the sale and disposition of 
the real property belonging to, and the distribution 
of, deceased persons’ estates. Davie vs. McDaniel 

2. The order of the Court of Ordinary granting leave to 
an administrator to sell the lands belonging to the es- 
tate he represents, is his authority for so doing. The 
authority being shown, the law “ presumes the Court. 
of Ordinary required all the law requires to have been 
done, before granting the order to sell, and we will not 
go behind that judgment :” 4 Georgia, 154, WARNER, 

., delivering the opinion. “The order to sell being 
a judgment of a Court of competent jurisdiction, im- 
ports, legally, a necessity for the sale, and such judg- 
ment cannot be attacked and set aside collaterally. It 
is not only leave to sell, but it is a judgment of the 
Court, that such sale will be for the benefit of the heirs 
and creditors of the estate. In favor of this judg- 
ment we are to presume the Court did its duty :” 7 
Georgia, 562, Nisset, J. Ibid. 

3. An order “to sell the lands belonging to the estate” 
of the deceased is not void because it does not specify 
more definitely the lands ordered to be sold: 4 Geor- 
gia, 152 ; Code, section 4, paragraph 6. Such an order 
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need contain nothing more than leave to sell, and a de- 
scription of the land. Section 4044 of the Code does 
not apply to it, but only to those cases where a copy 
of the application to the Ordinary, together with no- 
tice of the time of hearing is required by law, or in 
the judgment of the Ordinary, to be served by the 
sheriff, or some lawful officer, upon the party or parties 
to be notified. Ibid. 


4, The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and 
authority, under the Code, to levy an extraordinary 
tax for county purposes as they formerly had, and has 
no other or greater power or authority to doso. Bar- 
low et al. vs. The Ordinary 


5. The Ordinary has the power and authority, under the 
provisions of the 536th section of the Code, to levy a 
tax sufficient to carry into effect the provisions of the 
530th and 531st sections, in relation to the erection 
and keeping in repair the public buildings of the 
county, etc., without the recommendation of the grand 
jury ; but when the extra tax is levied for any of the 
purposes specified in said two sections, the order of the 
Ordinary should clearly and distinctly state the object 
and purpose for which it is levied. Ibid. 


6. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax, 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra taxis not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. Ibid. 


7. If there is no grand jury impanneled, or if they ad- 
journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there is a mandamus, or the nec- 
essary current expenses for the year, the Ordinary may 
levy the necessary tax, not to exceed fifty per cent. on 
the State tax for that year, without the recommenda- 
tion of the grand jury. Ibid. 


. Fifty per cent. is the limit prescribed for the levying 
of an extra tax, with the recommendation of the 
grand jury, and the Ordinary cannot exceed that 
amount without it, and the order of the Ordinary, in 
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all cases, should distinctly specify the object and pur- 
pose for which the extra tax is levied. bid. 

9. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gen- 
eral tax of the State, are not liable to the Ordinary for 
the failure of the tax collector to collect and pay over 
the county tax. Ibid. 

10. Where the money claimed as a tax is not a tax, un- 
der any provision of the Code, because illegally as- 
sessed as such, there may be judicial interference to 
prevent its collection. Ibid. 


PARENT AND CHILD. 


. The admissions of a parent as to the gift of property 

_ to his son, made after the execution of deeds convey- 
ing said property to said son, are admissible upon the 
trial of a bill filed to set aside said deeds, upon the 
ground of a want of capacity.in the donor to make 
said deeds, and of ignorance of their contents, to show 
capacity and a knowledge of the contents of said in- 
struments, especially me a the deeds were prepared 
by the donee, and were alleged to have been fraudu- 
lently procured by him. Howell et al. vs. Howell et al. 492 

. Though the evidence as to the admissions of the parent 
which was excluded may be in part cumulative of other 
evidence which was admitted, yet where the testimony 
as to capacity was conflicting, the credibility of wit-. 
nesses was an important element for the consideration 
of the jury, and the defendant having the legal right 
to prove the facts by the witnesses which he offered, it 
was not error in the Court to grant a new trial upon 
the ground that it erred in excluding said proof. Ibid. 

. Whilst it is true that the declarations or admissions of 
the donor, after the title to the land had passed out of 
him, going to defeat that title, would not be admissible 
in favor of the complainant against the defendant, still, 
testimony showing that the donor afterwards expressed 
himself dissatisfied is admissible in rebuttal of the 
defendant’s evidence which went to show that the land 
was conveyed to him to make him equal with the other 
children, and as a circumstance to be considered by 
the jury as to the defendant’s influence over his father. 

bid. 
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PARTITION. 


1. Where partitioners of land are appointed to sell the 
land and return the proceeds into Court, and they do 
sell, and the tenants in common then petition the Judge 
at Chambers to pass an order directing the partitioners 
to pay the fund to the counsel of the tenants in com- 
mon, which order is granted, and the money paid in 
obedience to it, the tenants in common are estopped 
from denying the authority of the Judge to pass such 
an order at Chambers, and cannot require the parti- 
tioners, by rule, to pay the money into Court. The 
payment of the money to the counsel of the tenants 
in common, at the instance of the latter, relieves the 
partitioners of all further liability for it, and the ten- 
ants in common must look to their counsel for the 
fund. Hurst etal. vs. Whitley et Al... c.sccerecerseeeeees 366 


2. If the heirs of the father make a deed to the bastard, 
of their interest in realty held by the father in his life- 
time as tenant in common with another, the bastard 
takes such interest as the heirs held at the date of the 
deed, and is entitled to a partition as between himself 
and the other tenant in common. Duncan, adm’r, et 
al, vs. Pope 


PARTNERSHIP. 


. Where there is an existing partnership and the mem- 
bers take in a new partner, by a written instrument 
signed by the old members and the new, which writ- 
ten instrument recites and ‘acknowledges the payment 
of a certain sum fixed by the incoming partner, and 
conveys to him one-third interest in the assets, and con- 
sents that he shall have a third interest in the profits, 
the new partnership is complete on the execution of 
the instrument, notwithstanding it may be that 
an account of the stock shall be taken, and if it ex- 
ceeds a certain sum, the new partner shall pay one-half 
of that sum. Phillips vs. Nash 

. When there is an existing partnership under a fixed 
firm name, and a new partner is taken in, and there is 
no change in the firm name, the new partner is to be 
considered a dormant partner, unless it appears that 
his connection with the firm is, by publication or other 
acts, made known to the public. Ibid. 
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3. A dormant partner is liable to everybody dealing with 
the partnership for its contracts and defeasances whilst 
he remains a member of the firm, whether those deal- 
ing with the firm have knowledge of his connection 
therewith or not. Ibid. 

4. But a dormant partner is not liable to those dealing 
with the firm after his withdrawal, even though he 
give no notice of his withdrawal, except to those who 
know of his connection with the firm. Tosuch as had 
such knowledge he is liable, even for contracts made 
after his withdrawal, unless they have notice of his 
withdrawal. Ibid. 


. When, by the partnership articles, one of the partners 
has a “right of withdrawal within ten days notice,” 
and he gives the notice the next day after the articles 

_ are signed, but no entry is made on the partnership ar- 
ticles of dissolution until some time afterward, when it 
is entered and signed by the firm name, which firm 
name does not contain the name of the retiring part- 
ner, it is a question of fact for the jury to determine 
whether the dissolution took place within the ten days, 
or not until the writing on the back of the partnership 
articles was made. did. 

. When goods are consigned to a partnership for sale, 
and, after the consignment, and whilst the goods are 
still on hand, a dormant partner retires, and, subse- 
quently, the consignor makes a new contract with the 
head of the old firm, of such a character as amounts. 
to a novation of the consignment, the retiring dormant 
pele is not liable, even though he gives no notice of 

is withdrawal, unless it appear that the consignor had 
knowledge that he was a partner. bid. 

. In a suit in which one of the issues is whether a part- 
nership existed or not at the date of the contract sued 
on, evidence of the existence of the partnership some 
three months after the date of the contract is admissi-— 
ble, to be considered by the jury with other evidence 
tending to show the oo sect rx at the time alleged. 
Fleshman & Company vs. Collier 253 

. In a suit against a partnership in which a plea is filed 
by the only party served that he is not a member of 
the firm, but not denying in terms the existence of such 
a firm, the admission of the person so served that he 
is a member of the partnership is competent evidence 
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against him to prove his connection with the firm. If 
there is a return of non est as to the other members, 
and they fail to appear, the judgment will bind the 
individual property of the party served, and the prop- 
erty of the firm of which he is so proved to be a mem- 
ber at the date of the contract, but of no, other firm. 
Ibid. 
9, Partnership assets must first satisfy partnership debts, 
before individual debts, or debts of a former partner- 
_ ship of which one of the present firm was a member, 
can be paid. Camp & Kemp et al. vs. nee assignee, 
al 


PLEADING. 
See Practice in the Superior Court, 3, 6, 7, 20, 24, 27. 


POWER OF ATTORNEY. 
See Administrators and Executors, 1, 2. 


PRACTICE IN THE SUPERIOR COURT. 


1. If a difference exists between the Court and counsel 
as to what took place on the trial, and the Court calls 
upon other counsel, who were present but not in the 
case, to aid his memory, and becomes satisfied as to 
what is the true state of the facts as they occurred, it 
is not error to refuse to hear all of the defendant’s 
counsel, having already heard two of them. Jackson, 
adm’r, vs. Jackson, adim’x....++++++ orccade escnosgesiedasers 99 

. Where it is necessary to lay the foundation for any proof 
proposed to be made by preliminary proof, the Court 
must necessarily determine, in the firstinstance, whether 
the preliminary proof has been made, in order to de- 
cide whether the evidence sought to be introduced to 
Rf the main fact is admissible or not. Ibid. 

. It is not error in the Court to refuse to allow the jury 

‘ to mould their verdict so as to affect the interest of a 
person not a party to the suit. Whitman vs. Bolling. 

4. Where there was a suit pending in one of the Supe- 
rior Courts of this State, against a citizen of this State 
and citizens of another State, and the non-resident 
moved an order removing the cause as to him to the 
Cireuit Court of the United States, and the Circuit 
Court refused to take jurisdiction of the case: 
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Held, That the jurisdiction of the Superior Court of 
this State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. T'hacher & 
Co. vs. Me Williams & Co 


5. Where a motion was made to remove a case to the 
Circuit Court of the United States and granted, and 
the Circuit Court refuses to entertain jurisdiction of 
the case, and the same was reinstated in the State Court: 

Held, That a new motion to transfer, no new facts being 
shown, was properly overruled. bid. 

6. Thecity of Macon filed a bill against A, B, C, D, and 
others, as agents and officers of a pretended corpora- 
tion, alleged to be incorporated under the laws of New 
York for the ot of carrying on business in Geor- 
gia. The bill was filed in the Superior Court of Bibb 


_ county, and charged that two of the persons sued re- 
sided in Georgia, and the others in the State of New 
York. The bill charged that the city had, through 
the management of the individuals named, been fraud- 
ulently induced to make a deed of certain property to 
the corporation on certain terms and conditions which 


had been broken. The bill also charged that the char- 
ter of the company was void, and in conflict with the 
sovereignty of this State, and prayed that the deed 
might be canceled and the property redelivered to the 
city. The bill also alleged that certain claims and 
liens existed against the property, contracted by the 
company or its agents, which were in dispute, and. 
prayed that the amount of said claims might be ascer- 
tained and settled in the decree. Before any trial the 
company, by its president, came into Court, filed the 
usual affidavit, and gave a proper bond, and petitioned 
that the case be removed to the Circuit Court of the 
United States for the District of Georgia. This peti- 
tion the Court granted, and the complainant excepted : 

Held, That the company was in effect a party to the bill, 
and having appeared and made the motion to remove, 
it was not error in the Court below to grant the same. 
Mayor and Council of Macon vs. Cummins et al.......... 

7. All the issues between the city and the company can 
be fully disposed of without the presence of any of the 
citizens of Georgia except the city. Ibid. 

8. The question as to the validity of the charter is one 
of the issues made by the bill in which the company 
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is the party at interest, and having followed the Act 
of Congress in making the affidavit and giving the 
bond, the State Court is not authorized to proceed fur- 
ther to try the issue—that question with the others 
made by the bill is returned to the Circuit Court. 
Ibid. 

. No question having been made in the Court below as 
to the power of the Superior Court to pass an order in 
the premises, this Court does not decide it. Ibid. 

10. After granting an injunction, the Court should not 
dissolve it, even in term time, unless the motion to do 
so is put on the motion docket and reasonable notice 
given to complainants. What is reasonable notice will 
be judged of by the Court. Newton Manufacturing 
Company et al. vs. White 


11. An analysis of sections 3042, 3082, 3083, 4143 and 
4144, of Irwin’s Revised Code, shows that when an 
auditor or master in chancery makes a report upon 
matters of account referred to him, the party against 
whom the report operates may file two classes of excep- 
tions: first, for alleged errors of law on the part of 
the referee; secondly, for alleged errors in his report 
as to the facts found. The first is for the exclusive 
consideration of the Court, under section 3083. The 
facts found by the report are for the consideration of 
the Court in the first instance, after which, if approved 
by him, the report becomes prima facie ovillaiin of 
their truth, subject to be overthrown by testimony be- 
fore the jury. Camp & Kemp et al. vs. Mayer, assignee, 

et al 


12. On the trial of issues raised by ex we to an aud- 


itor’s report, which has been approved by the Judge, 
the facts reported will be taken as true, unless rebutted 
by evidence, or unless the record shows that evidence 
to rebut them was offered and illegally rejected by the 
Court. J bid. 

13. Where an exception to an auditor’s report directly 
contradicts the report, the former should be supported 
by proof. Ibid. 


14. It is not necessary, under our practice, that an aud- 
itor should append to his report the evidence on which 
it is based. Ibid. 


15. On the trial before a jury of exceptions to an aud- 
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itor’s report, the report is, prima facie, true, as to the 
facts and results reported. The fact that the rule of 
reference provides that any exceptions filed were to be 
tried de novo, as in cases of appeal, does not vary the 
rule. Roberts, adm’r, vs. Summers et dl......0.0sceseees 
16. It is not sufficient to except generally to an auditor's 
report, in matters of account referred to him, as erro- 
neous in the results at which he arrives. The excep- 
tion should point out wherein the error consists. J bid. 
17. In Georgia, on the trial by a jury of exceptions to 
an auditor’s report, evidence, other than that laid be- 
fore the auditor, is admissible. J bid. 
18. Where one of the matters in controversy between an 
administrator and the distributees of his intestate, is 
whether the delay in the settlement of the estate, and 
_ the losses consequent upon said delay, resulted from 
the failure of the administrator to comply strictly with 
the provisions of the law, and that, with other matters 
is referred to an auditor, who, as to that, reports in fa- 
vor of the administrator, and the distributees file no 
exceptions to that report, it is error in the Court, by 
his charge, to submit that issue to a jury impanneled 
to try certain exceptions filed by the administrator to 
other parts of the report. Ibid. 
19. If the auditor allowed an investment by the admin- 
istrator of $24,000 00 in Confederate States securities 
as correct, to which the administrator filed no excep- 
tions, the jury may still take such investment into con- 
sideration, if it will aid them in arriving at a correct 
result as to any of the exceptions filed. Ibid. 
20. A complainant may amend his bill after a decision of 
the Supreme Court sustaining a demurrer to it, and 
before the remittitur is entered upon the minutes of the 
Superior Court; but if the amendment offered still 
fails to make a case which entitles the complainant to 
relief, it is not error in the Superior Court to refuse it, 
and dismiss the bill. Thurmond vs. Clark et al........ 
21. When money, which has been raised out of one of the 
parties litigant by execution, is impounded in the 
hands of the sheriff to abide the final decree on a bill 
filed by the defendant in execution against the plaintiff 
in execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
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ant, all the papers, notes and executions, and all other 
papers in said cause, on or before the next term‘of this 
Court, except those notes paid to said Lorenzo D. 
Goode, the plaintiff in fi. fa., on the 23d of April, 
1844, and whatever of these notes, executions and 
judgments that were obtained on said notes, the said 
Goode shall fail to turn over to Tift, the amount being 
unsatisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition, upon the performance of which 
his right to receive the money impounded depends, 
the complainant is entitled to an order absolute, re- 
quiring the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in answer 
to a rule nisi, served upon the counsel of plaintiff in 
fi. fa: Provided, he will enter into bond with good se- 
curity, to be judged of by the Court, for the payment 
of the money to the plaintiff in fi. fa., if he should 
come forward within twelve months and establish his 
right to the fund, under the terms of the verdict, b 
showing that he did turn over the papers as reautd 
or that he offered to do so, and was prevented by Tift. 
TE 0. GOB icc cise vccccssscocse soncveeuhaptensdassane Adseate 507 


22. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to the money impounded, does not affect his 
rights, as to the impounded fund. For the amount 
decreed absolutely against him, the plaintiff in fi. fa. 
might, at any time, have had an execution issued. 
Ibid. 


23. One of the plaintiffs having been examined, may, 
nevertheless, be reintroduced in rebuttal of defendant’s 
testimony. Rust & Johnson vs. Shackleford & Co..... 538 


24. When an amendment .was moved to a declaration, 
and allowed by the Court, and no bill of exceptions 
was filed to the judgment, it is too late, at the next 
term of the Court, to move to dismiss the writ for an 
cause, which the amendment cures. That the pram: 
ment ought not to have been granted cannot be said, 
after the party has submitted thereto, by failing to file 
his exceptions as required by law. Pettis vs. Campbell 596 

25. Whether a party who has announced his case as closed, 
shall afterwards be allowed to introduce a witness, and 
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when, during the course of a trial, this privilege shall 
absolutely cease, must depend on the circumstances of 
each case, and on the discretion of the Judge, and it is 
only when decided injustice is done that this Court will 
control that discretion. Eberhart vs. The State....... . 598 
26. On the trial of an issue, on the return of commis- 
sioners to assign dower, the applicant for dower is the 
movant, and has the right to open and conclude. Ken- 
Erick, adwm’r, 00. PRAvens,..0.0000 seccevese recccevscsccccsese 612 
27. If a declaration contains a good and legal cause of 
action in one count, the whole action should not be 
dismissed because the declaration in another count sets 
forth a cause of action which is illegal and void. Wil- 
s0nee. Danforth, adtn’?.. ....2. 00.00 secccscseccvecsseccccces 676 


PRACTICE IN THE SUPREME COURT. 

1. Where a bill of exceptions, properly certified by the 
Judge, states, as a fact, that on the trial he failed to 
give to the jury certain written requests to charge, ten- 

ered by the complainant’s counsel, and it appears from 
the record that the Judge overruled a motion for a new 
trial for such failure, stating as the reason for his judg- 
ment that he did, in fact, give the requests to charge 
to the jury as asked: 

Held, That this Court is bound by the facts, as stated and 
certified in the bill of exceptions, and not by the rea- 
sons given by the Judge in his judgment overruling 
the motion for a new trial, and as said requests were 
proper to be given in charge, the party is entitled toa 
new trial, McLean vs. Clark et dl.....:cccsssceeseeeseees 24 

2. This Court cannot undertake to decide upon the va- 
lidity of objections to evidence, where the bill of excep- 
tions only states that the evidence was objected to and 
the objections overruled, without stating the ground of 
the objections. Jackson, adm’r, vs. Jackson, adm’z.... 99 

3. Assignments of error so indefinitely stated as to leave 
this Court uncertain as to the error complained of, can- 
not ve considered. Ibid. 

4, When a motion is made for a new trial, which is over- 
ruled by the Judge, and a bill of exceptions is filed to 
his judgment in the case, and the same is duly signed 
by the Judge and filed in the office, as the law requires, 
it is the duty of the Judge, in a criminal case, if the 

crime for which the conviction is had, is punishable with 
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death, to grant a supersedeas of the judgment until the 
hearing before this Court. Spann vs. Clark, Judge... 369 
5. The granting of a supersedeas in such a case is a mat- 

ter of course, and constitutes a part of the proceeding 

to bring the case before this Court and the granting of 

the same will, in a proper case, be enforced by mam- 

damus. Ibid. 
6. In a mandamus to the Judge of the Superior Court, 

to compel him to sign or complete a bill of exceptions, 

this Court will look into the record, and if the case be 

one in which justice requires the mandamus to be made 

absolute, will so order. Ibid. 
7. No exceptions can be heard in this Court that were 

not made in the Court below, even where the record 

shows that such exceptions might have been there made, 

had the plaintiff in error chosen to do so. Duncan 

aden’, GL, 00. Pappt...sccis-ssesocdancctaspecocsesacesessisee 445 
8. The record or bill of exceptions must disclose the fact 

that the brief of evidence accompanying the motion 

for a new trial was approved by the Court, or agreed 


upon by the parties or their counsel. Chastain vs. Smith 
GB Buncivncesccngsanes sasceusnenees thakguondbis sth tomedsmoees 473 


9. Where a cause has been argued before two Judges who 
were divided in opinion and the judgment ordered af- 
firmed, on motion of counsel for plaintiff in error, the 
case will be reargued, during the same term, before a 
full bench. Colley v8. DUNCAM.....+.ccceceececeresessecees 668 

10. An announcement of the Judge that he will hear a 

motion to take a judgment in a case, when no motion 

is made and granted, is not such judgment or decision 

as may be excepted to. Wilson vs. Danforth, adm’r. 676 


PRESCRIPTION. 


1. Any incorporeal rights which may lawfully be granted, 
as to the right to divert water from, or the.right to 
flow water upon, the land of another may be acquired 
by prescription, to-wit: by the uninterrupted use and 
enjoyment thereof for twenty years. Phinizy vs. City 
Council of Augustd......+++ nse beasecsiatinhbuedtesentebaet 260 
2. The statute of limitations as to realty having been 
suspended in Georgia from December 14th, 1861, to 
the 1st day of January, 1863, as heretofore decided by 
this Court, adverse possession, under claim of title, 
VoL. xiv. 50, 
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from January 1862, until October 16th, 1869, is not 
a sufficient length of time to perfect a statutory title. 
Harrison et al. vs. Young 

3. Where a tenant in common takes possession of the en- 
tire property and divides it into town lots, which were 
sold by him, from time to time, to various persons, the 
statute of limitations ran in favor of said vendees as 
against the co-tenants of the vendor, and at the expi- 
ration of seven years peaceable and uninterrupted pos- 
session, they would have a valid prescriptive title. 
Cain ef al. ve. Fuirlow ef al......0..sccccseccsocerccccccsccese 674 

. The husband being still in life, the statute of limita- 

tions ran against him from the time his title accrued, 
and he being barred, his wife can stand in no better 
position. Ibid. 


PRESUMPTION. See Judgment, 4, 7. 
PRINCIPAL AND AGENT. 


. Where an agent purchases for his principal property, 
which the agent has full opportunity of examining, and 


about which no misrepresentation is made by the other 
party, and there is no evidence of trust or confidence 
reposed, requiring the seller to state any deterioration 
which- may have occurred since the principal last saw 
the property, if the property should prove of less value 
than the agent and his principal supposed, it is no 
ground for rescinding the contract or abating the price. 
Jackson, adm’r, vs. Jackson, adm’x 

. That a third person, “as defendant understood, was 
agent of plaintiff” (defendant so testifying) is no proof 
of the agency, and was properly rejected. Ibid. 

3. It is no error to refuse to permit an agent to testify 
as to the contents of a letter received from his principal, 
who had left the State, to the effect that if he (the 
principal) could get a good place in Georgia, he would 
move back, even though the letter was shown to the 
plaintiff with a view of effecting a purchase from him, 
the letter itself not being offered in evidence, though in 
possession of defendant, and the contents stated being 
irrelevant. Ibid. 

4, Evidence that a prior owner of the land sued for, 
was authorized by attorneys for plaintiff in fi. fa. to 
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control the execution under which the land was sold 
by the sheriff and bought by defendant, should have 
been permitted to go to the jury, where there was some 
proof that such former owner was then acting as agent 
for the plaintiff in the ejectment suit in effecting the 
sale of the property for the purpose of perfecting the 
title of his principal, to whom he had sold the land 
by a warranty deed, but which purpose had failed, by 
reason of the defendant in ejectment bidding more for 
the property than the plaintiff, or his said agent, was 
willing to pay. Whitman vs. Bolling 

5. Where laborers were employed by a planter in Jan- 
uary, 1868, and shortly thereafter deserted him and 
hired themselves to the agent of another, and the first 
employer arrested them and lodged them in jail, under 
the Court Contract Act, from which confinement the 
Freedman’s Bureau discharged them, and they then, 
with the sanction of the Bureau, hired themselves to 
the agent of the second employer, who retained them, 
and some two months after informed his principal of 
his action, who then, for the first time, ratified the 
hiring, having previously instructed his agent to hire 
no hands employed by others, such ratification does not 
make the latter guilty of enticing away the servants of 
another, so as to render him liable in a suit for dam- 
ages to the first employer. Lee vs. West 

. When in a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and 
it became necessary for the defendant to go into the 
contents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie the 
agent is presumed to have sent the paper to his prin- 
cipal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell....... 610 


PRINCIPAL AND SECURITY. 


. If a surety on a contract, originally usurious, pays it, 
and, in payment, includes the usury, he is entitled to 
recover it of his principal, unless, previous to the pay- 


‘ 
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ment, he had notice of the intention of the principal 
to resist the usury: Code, section 2136. Lay vs. Seago 

2. Mere delay by a creditor to sue the principal debtor 
until the bar of the statute of limitations has attached, 
as between them, does not discharge the security, if he 
has been sued in time. The surety is not damaged by 
the delay, since, if he has to pay the debt, he can re- 
cover from the principal on the implied contract to hold 
him harmless, and the right to sue does not exist on 
this implied contract until the money be, in fact, paid 
by the security. Reid et al. vs. Flippen.....c.essseesees 

3. In a suit against the securities to a promissory note, 
the principal not having been sued, it is not a good 
objection to the competency of the payee in the note as 
a witness on the trial, to show that the principal con- 
tractor is dead, and this is specially true if the secu- 
rities were present at the contract, and were sworn as 
witnesses on the trial. bid. 

. Where a judgment was obtained against the makers of 
a promissory note, and one of them appealed to a spe- 
cial jury, giving bond and new security for the event- 
ual condemnation money, and pending the appeal a 
suit was brought, and judgment obtained against the 
indorser, and after this the plaintiff dismisses the suit 
pending on the appeal against the maker : 

Held, That on a bill filed by the indorser to enjoin the 
judgment against him, alleging these facts and claim- 
ing to be discharged by this act of the plaintiff, in dis- 
missing the suit on the appeal, and thus losing the lien 
of the first judgment, and the security on the appeal, 
it was error in the Judge not to grant the injunction 
until the hearing, the answer not denying the facts ex- 
cept by hearsay, and, in effect, admitting that the suit 
had been dismissed. Lewis vs. Armstrong, adm’r, et al. 289 


PRODUCTION OF PAPERS. 


. Where the common law action of ejectment was 
brought, it was error in the Court, on the motion of 
defendant, to order the plaintiffs to exhibit the title 
deeds upon which they relied, for the purpose of en- 
abling him to make his defense. Davis et al. vs. Davis 

2. If it had been shown to the Court, by competent evi- 
dence, that the deed under which the plaintiffs claimed 

‘tithe was a forgery, and its production had been re- 
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quired for the purpose of being annexed to interroga- 
tories, to establish the forgery, its production might 
properly have been ordered. Ibid. 


. Where a trustee dies and no successor is appointed, 
and it becomes important, in a suit against the cestui 
que trust, to offer the trust deed in evidence, it is not 
sufficient, if the deed be lost, to show that search has 
been made among the papers of the deceased trustee, 
and that it could not there be found, to let in secondary 
evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Brown vs. Tucker 


4, When in a suit on the indorsement of a promissory 
note, the defendant pleaded that he had given to the 
agent of the plaintiff notice to sue the note, and that 
suit had not been brought within three months, and it 
became necessary for the defendant to go into the con- 
tents of the written notice: 

Held, That application to the agent and a denial by him 
of the custody of the paper is not sufficient to allow 
parol evidence of such contents. Prima facie the 
agent is presumed to have sent the paper to his princi- 


pal, and he being the plaintiff, was entitled to notice 
to produce it. Lathrop & Company vs. Mitchell 610 


PROMISSORY NOTES. 


1. Evidence that a promissory note, payable “in any 
solvent notes,” was intended to be drawn, payable in 
any solvent notes of a particular estate, is immaterial. 
Proof that tender of payment was made in solvent 
notes belonging to that estate, would have been admis- 
sible to-show defendant’s compliance or readiness to 
comply with his contract, as set out by the plaintiff. 
Hence, the proposed addition to the contract would 
not have strengthened defendant’s case, and a’ continu- 
ance moved for, on the ground of the absence of a wit- 
ness, by whom defendant expected to prove the pro- 
posed addition, was properly refused. The offer of 
defendant to prove the same fact by his own evidence 
was rightly rejected, for the same reason. Thomas, Sr. 
vs. Wolfe........ osidscinesdangheebsccssshan sactoadsegseMbeoes 295 

2. A promissory note, payable “in any solvent notes,” 
‘requires tender of payment in notes solvent at the time 
of such tender or payment. Ibid. 
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3. It is no good plea to a suit upon a promissory note 
that the suit is brought by the true owner in a fictitious 
name, it not appearing by the plea that the defendant 
has any defense to the note. Epting vs, Jones 622 


PURCHASER. See Vendor and Purchaser. 


RAILROADS. 


1. Under the charter of the Selma, Rome and Dalton 
Railroad Company, if the writ of ad quod damnum, 
provided for by the charter, issues to assess the value 
of land taken by the company for the purposes of its 
road, and the jury summoned by the sheriff return a 
verdict for $1,500 00, from which the road appeals, 
and the jury in the Superior Court render a verdict of 
$900 00, the owner of the land must pay the costs of 
the proceedings on appeal, under those clauses of the 
charter which provide that the appealing party must 
give bond “conditioned to pay the party appealed 
against all the costs of the trial de novo, as well as the 
costs of the writ of ad quod damnum, in the event that 
the finding of the jury in the trial de novo shall not 
be more favorable to the appealing party than the find- 
ing of the jury under the writ of ad quod damnum in 
the first instance,” and that “if the trial de novo on the 
appeal shall not be more favorable to the appealing 
party than the original trial and verdict, the party ap- 
pealing shall pay all costs of the whole proceeding ;” 
and again, that “costs shall be paid by the company, 
except in cases where appeal is taken, in which cases 
the costs to abide the result of the trial‘in the Circuit 
(Superior) Court as hereinabove provided.” Leak vs. 
Selma, Rome and Dalton Railroad Company......:..... 345 


2. In a suit for overflowing the land of the plaintiff, by 
obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway of 
the defendant, where the evidence shows that the only 
obstruction put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that 
sand had accumulated in the bed of the stream from 
the point below the railway, where the channel had 
been obstructed to such an extent as to bury the sill 
some four feet under the sand, and that this filling up 
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of the channel had caused the overflow, a verdict 
against the defendant should have been set aside as 
against the evidence, and a new trial granted, this 
Court being of opinion that the accumulation of sand 
which caused the overflow is attributable to the ob- 
structions below the railway, and not to the sill placed 
in the stream by the defendant. Southwestern Rail- 
road Company 08. Dee......cccccccrsceccccccescccsscoocccecs 380 
3. Upon the trial on appeal from the ay of arbitra- 
tors, of the damages sustained by reason of the loca- 
tion of the right of way of a railroad company, upon 
the land of appellant, the fact that the Chancellor had . 
ordered all debts against said railroad company report- 
ed to an auditor appointed by him, upon a bill filed to 
marshal the assets of said company, is no grouad of 
continuance, as the appellant’s right to damages had 
first to be ascertained according to the provisions of the 
charter of the company, before she had any liquidated 
debt to report to the auditor. Brunswick & Albany 
Railroad Co. vs. McLaren....c.ccecerseeeees ppdshidecothienhes 546 
4, It was error to allow the appellant to show what an- 
other railroad company paid to her as damages for run- 
ning its railroad through her land. bid. 
5. It was error to allow the witnesses for appellant to 
give their opinions as to the amount of the damages 
she had sustained by the location of the road through 
‘her land as a basis for the verdict of the jury. Ibid. 
6. The testimony of a witness who lived upon a planta- 
tion through which another railroad ran as to the dam- 
ages to that place therefrom was properly excluded. 
Ibid. 
































REASONABLE DOUBTS. 
See Criminal Law, 21. 


REASONABLE FEARS. See Criminal Law, 4. 


RECOMMENDATION TO MERCY. 
See Criminal Law, 20, 30, 31. 


REGISTRY. 


A failure of a purchaser at administrator’s sale to record 
his deed within twelve months from its date, does not 
postpone his rights to those of a judgment creditor 
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who obtains judgment before record. Davie vs. Mc- 
Daniel 


RELIEF ACT OF 1868. 


. The 7th section of the Relief Act of 1868 does not 
excuse the sheriff from making a levy, but authorizes 
the defendant to file an affidavit after the levy has been 
made, and then directs that the sheriff shall suspend 
the sale and réturn the papers to the Court. Spicer 
vs. Myers 

2. The sheriff having failed to discharge his duty in not 
levying upon the property of the defendant, as he was 
instructed to do, the rule should have been made ab- 
solute against him for the amount of the execution, 
provided the land was worth that much, and if not, 
then for the value of the land. Ibid. 

3. Where the defendant moved to open a judgment 
against him, so as to enable him to take the benefit of 
the Relief Act of 1868, which motion was overruled, 
he is not thereby estopped from moving to set aside 
the judgment, on the ground that he had never been 
served with the petition and process on which the 


judgment was founded. Crim vs. Crawford, adm’z... 


RELIEF ACT OF 1870. 


. On the trial of an issue formed to ascertain the val- 
idity of a sale of the property of an estate, and which 
does not contemplate an order distributing the pro- 
ceeds of the property (which has been sold, and the 
proceeds impounded by order of the Court,) it is not 
necessary for creditors, whose debts are founded on 
contracts made before June, 1865, and who are con- 
testing the validity of the sale, to file affidavits of the 
payment of taxes under the Relief Act of 1870. Neal 
et al. vs. Patten et Al....ccccerereceeee secceces ddecibescneccsees 

2. The tax receiver’s book of the returns of taxable 
property, made out and returned as required under 
section 845 of the Revised Code, is admissible in evi- 
dence on the trial of an issue, under the Act of October 
13th, 1870, as to the payment of taxes. McCrory et 
al, vs. Manes 

3. It is not error to submit to the jury the question of 
payment of taxes under the Relief Act of 1870, at the 


628 
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same time the other issues involved are submitted to 
them. Jackson, adm’r, vs. Jackson, adm’x 

4, There was no error in charging the jury “that they 
should, in their verdict, find separately upon two issues, 
to-wit: first, whether or not it was necessary for the 
plaintiff to file his affidavit of payment of taxes in 
this case; secundly, whether the pencil entry on the 
note was a memorandum of sale or a credit.” Ibid. 

5. A lunatic who has no guardian is within the equity of 
the 14th section of the Relief Act of 1870; and where 
a suit is brought in the name of the lunatic by next 
friend, on a contract made before June, 1865, no aiffi- 
davit of the payment of taxes need be filed. Wilson 


6. Where an affidavit of illegality was pending at the 
passage of the Relief Act of October 13th, 1870, and 
soon after the passage of that Act the affidavit of pay- 
ment of taxes was attached by the plaintiff in execu- 
tion to the fi. fa., and filed in office, and the case was 
regularly called at the succeeding March term of the 
Court, up to which time no counter-affidavit to the af- 
fidavit of the payment of taxes had been filed by the 
defendant, nor was any evidence offered by him in 
support of his affidavit of illegality, whereupon the 
illegality was on motion dismissed, it is too late then 
for him to arrest the plaintiff’s execution by filing the 
counter-affidavit provided for in the fifth section of the 
Relief Act of 1870. Ansley vs. Wilson.......+0+.+s0000 280 

7. A promissory note, or other debt, is taxable, under the 
laws of this State, according to its market value in fact, 
and not according to the opinion its holder may have 
of its market value. Irvin, adm’r, vs.' Turner 

. A note or debt upon a solvent person is, presumptive- 
ly, of some market value, and if it has not been given 
in for taxes at all, the verdict of the jury finding that 
the legal taxes due thereon have not been paid will not 
be disturbed, there being no proof that the debt had 
no market value. Ibid. 

. The Act of October 13th, 1870, requiring an affida- 
vit of all taxes paid in pending suits on certain con- 
tracts, applies as well to proceedings by scire facias to 
revive a judgment, as to actions and suits proceeding 
on such debts in the ordinary way. McConnell et al. 
vs. Hamilton 
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10. Property in this State is taxable according to its fair 
market value, and the owner of it cannot escape pay- 
ing taxes thereon by ignoring all inquiry as to the true 
market value. If it hasa value in fact, it is presumed 
to have market value, unless it be affirmatively shown 
that such is not the fact. Carreker, adm’r, vs. Walton. 394 

11. On the trial before a jury, under the Act of October 
13th, 1870, as to whether the legal taxes upon a debt 
have been paid, the issue is not entirely what the tax 
payer thought or thinks, but whether the legal taxes 

ave been in fact paid, according to the fair market 
value of the debt, for each year since the debt was con- 


tracted. Ibid. 


12. In a suit on a note made in 1864, and payable in 
January, 1866, it is necessary to file the affidavit of 
the payment of taxes required by the Relief Act of 

' 1870. Thomas vs. Knowles........ Jcseliiscupredoasevqpesece 398 


13. Cotton loaned before June, 1865, to be returned in 
kind or its price paid, is a debt on which taxes are 
payable. No demand is necessary to create the debt. 
If execution issue on a judgment obtained on such a 
contract, the usual affidavit of payment of taxes must 
be attached to the fi. fa. before levy or sale. Newton 
Manufacturing Company et al. vs. White 

14, Where an execution, issued on a judgment obtained 
upon a contract made before June, 1865, is levied on 
land, and defendant makes an affidavit of illegality on 
the ground that no tax affidavit is attached to the fi. 
fa., which is met by a counter-affidavit that the pur- 
chase of the land levied on, by defendant from plain- 
tiff, was the foundation of the debt, and that defendant 
is still in possession of the land, an amendment of tlre 
defendant’s affidavit, stating that the land has been set 
aside to him as a homestead, and that the plaintiff 
appeared before the Ordinary and objected to the grant- 
ing of the homestead on the same ground now pre- 
sented as an excuse for not filing the tax affidavit, which 
objection was overruled, and that the question is, there- 
fore, res adjudicata between them, raises an issue as to 
whether the question was adjudicated or not, which 
should have been regularly tried. Patterson vs. Wal- 


15. The breach of the warranty, in this case, not having 
occurred before 1865, in no view can the Relief Act of 
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1870 be applicable to it, so as to require an affidavit 

of taxes to be filed by the plaintiff. Clark et al., ex’rs, 

08. Whitehead iai. ou ssisdetecscsciccsssbsessecebbssdssecbeccoses 516 
16. This case rests solely upon the validity of the Act 

of October, 1870, requiring the plaintiff in certain 

cases to file an affidavit of taxes paid, and the majority 

of this Court having decided said Act valid, the judg- 

ment of the Court below is affirmed. Vanduzer, adm’r, 

00 FRR Ee iin ie isc ees MSS 624 
17. Under the Relief Act of 1870 the plaintiffs are only 

required to prove that they have paid all legal taxes 

on the notes sued on, to the date of their affidavit that ° 

all legal taxes had been paid. Volger & Company vs. 

Sarit: @ OnmGUny .0is.25...00. coionsiavsavdudeosesoscsoposes sees 633° 
18. The verdict of the jury should have been either that 

the plaintiffs had paid, or had not paid, all legal taxes 
due on the notes Sued on, up to the time of filing their 
affidavit, and not a verdict for the defendants generally. 
Ibid. 




















REMOVAL OF CASES TO UNITED STATES 
COURTS. 


. Where there was a suit pending in one of the Superior ° 
Courts of this State, against a citizen of this State an? 
citizens of another State, and the non-resident moved 
an order removing the cause, as to him, to the Circuit 
Court of the United States, and the Circuit Court re- 
fused to take jurisdiction of the case: 

Held, That the jurisdiction of the Superior Court of this 
State was not divested, and it was not error in the 
Judge to reinstate the case on the docket. Thacher & 
Company vs. Mc Williams & Company......cerseecerceees 306 

2. Where a motion was made to remove a case to the Cir- 
cuit Court of the United States and granted, and the 
Circuit Court refuses to entertain jurisdiction of the 
case, and the same was reinstated in the State Court: 

Held, That a new motion to transfer, no new facts being ~ 
shown, was properly overruled. Ibid. 

3. The city of Macon filed a bill against A, B, C, D, and 

others, as agents and officers of a pretended corpora- 

tion, alleged to be incorporated under the laws of New 

York, for, the purpose of carrying on business in Geor- 

gia. The bill was filed ‘in the Superior Court of Bibb 
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county, aud charged that two of the persons sued re- 
sided in Georgia, and the others in the State of New 
York. The bill charged that the city had, through 
the management of the individuals named, been fraud- 
ulently induced to make a deed of certain property to 
the corporation on certain terms and conditions, which 
had been broken. The bill also charged that the char- 
ter of the company was void, as in conflict with the 
sovereignty of this State, dnd prayed that the deed 
might be canceled and the property redelivered to the 
city. The bill also alleged that certain claims and 
liens existed against the property, contracted by the 
company or its agents, which were in dispute, and 
prayed that the amount of said claims might be ascer- 
tained and settled in the decree. Before any trial, the 
company, by its president, came into Court, filed the 
_usual affidavit and gave a proper bond, and petitioned 
that the case be removed to the Circuit Court of the 
United States for the District of Georgia. , This peti- 
tion the Court granted, and the complainant excepted : 
Held, That the company was, in effect, a party to the 
bill, and having appeared and made the motion to re- 
move, it was not error in the Court below to grant the 
same. Mayor and Council, ete., vs. Cummins et al..... 321 


4. Alj the issues between the city and the company can 
be fully disposed of without the presence of any of the 
citizens of Georgia except the city. Ibid. 

5. The question as to the validity of the charter is one of 
the issues made by the bill in which the company is 
the party at interest, and having followed the Act of 
Congress in making the affidavit and giving the bond, 
the State Court is not authorized to proceed further to 
try the issue—that question, with the others made by 
the bill, is returned to the Circuit Court. Ibid. 

. No question having been made in the Court below as 
to the power of the Superior Court to pass an order in 
the premises, this Court does not decide it. Ibid. 


RES ADJUDICATA. 


When a suit was brought against A, on an open account, 
for moneys advanced to B, which it was claimed A was 
liable to pay, and a verdict was had in favor of the 
defendant, and subsequently the plaintiff in the suit 
brought another action against A for the same moneys, 
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charging that he was liable to pay them, by reason of 
his fraud and deceit practiced on the plaintiff, and A 
pleaded the former judgment in bar, and, on the trial, 

the same evidence, and no other was offered, as had 
been used in the other case : 

Held, That it was not error in the J wes to charge the 
jury that, if they believed the cause of action now sued 
on was the same transaction as was investigated in the 
former trial, they ought to find for the defendant. Dun- 
can & Johnston vs. Stokes ; 


See Relief Act of 1870, 14. 
RESCISSION. 


. Where an agent purchases for his principal property, 
which the agent has full opportunity of examining, 
and about which no misrepresentation is made by the 
other party, and there is no evidence of trust or confi- 
dence reposed, requiring the seller to state any deteri- 
oration which ‘may have occurred since the principal 
last saw the property, if the property should prove of 
less value than the agent and his principal supposed, it 
is no ground for rescinding the contract or abating the 


rice. Jackson, adm’r, vs. Jackson adm’x 
b] b] 


2. A party who is ‘nine to enter into a contract through © 
the fraud of the other party to the contract, may repu- 
diate the contract or claim an abatement of the price 
he has agreed to pay, to the extent of the damage suf- 
fered. ‘To make this rule applicable, there must first 
be proof of the fraud. Ibid. 


RIPARIAN RIGHTS. 


. Any incorporeal rights which may be lawfully granted, 
as to the right to divert water from, or the right to flow 
water upon, the land of another, may be acquired by 
prescription, to-wit: by the uninterrupted use and en- 
joyment thereof for twenty years. Phinizy vs. City 
Counsel of Augusta 

. The owner of land through which there flows a nae 
of water may not divert the same so as to interfere 
with the enjoyment thereof by the land owners upon the 
stream above and below. But this rule does not apply 
to the water falling upon land as by rain or snow, and 
a municipal corporation is not liable to an action for 
damages, because by its streets, roofs and drains, it 





7 
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causes the water from rains and other water produced 
upon its surface, to flow upon adjoining lands which 
are the natural outlets of such water, even though such 
water is, by these means, concentrated into. a stream 
and would, otherwise, have flowed over said land in 
many small streams. bid. 

. If a municipal corporation introduce within its boun- 
daries, water for manufacturing purposes, and by turn- 
ing said water into its drains increase the water flowing 
into adjoining lands to the damage of the same, an 
action will lie for the damages against the corporation, 
and this is true, even if the increased water thus cast 
upon the adjoining land be emptied thereon to prevent 
the said canal from overflowing its banks, or by reason 
of the actual overflow of said banks, provided the ad- 
joining lands would not have been overflowed without 


_ said canal. Jbid. 


. The measure of damages for any illegal overflow of 
lands is the actual damages coming to the land by such 
illegal overflow. Ibid. 


. In a suit for overflowing the land of the plaintiff, by 


obstructions placed by the defendant across a stream 
running from the plaintiff’s land under the railway’ of 
the defendant, where the evidence shows that the only 
obstructions put in the stream by the defendant was a 
sill, ten inches square, placed across the stream on the 
bottom of the channel; that the stream below the rail- 
way had been choked up by other persons, and that 
sand had accumulated in the bed of the stream from the 
point below the railway, where the channel had been 
obstructed to such an extent as to bury the sill some 
four feet under the sand, and that this filling up of the 
channel had caused the overflow, a verdict against the 
defendant should have been set aside as agaiust the evi- 
dence, and a new trial granted, this Court being of 
opinion that the ssctnailation of sand which caused 
the overflow is attributable to the obstructions below 
the railway, and not to the sill placed in the stream by 
the defendant. Southwestern Railroad Co. vs. Lee 


RULE AGAINST OFFICER. 


. If arule nisi be granted, requiring an officer of the 


Court to show cause why he does not pay money into 
Court, but not calling on him to show cause why he 
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should not be attached on his failure to do so, it is er- 

ror in the Court to grant a rule absolute against him 

to pay the money into Court, and on his failure so to 

do, that he be imprisoned, without bail or mainprize, 

until he makes the payment. Hurst et al. vs. Whitley 
al 


. Where the sheriff, in answer to a rule requiring him 
to show cause why he should not pay over to the plain-. 
tiff in mortgage fi. fa. the proceeds of the sale of the 
mortgaged property, set up that he had been notified 
by the Ordinary that said property had been set apart 
to the defendant in fi. fa. as a homestead, and requir- 
ed to pay over said fund to him, the Ordinary, and the 
sheriff submitted the question to the Court, to whom 
the money should be paid, it was not error to discharge 
the rule. Collier vs. Adkins 


3. The sheriff having failed to discharge his duty in not 
levying upon the property of the defendant, as he was 
instructed to do, the rule should have been made abso- 
lute against him for the amount of the execution, pro- 
vided the land was worth that much, and if: not, then 
for the value of land. Spicer vs. Myres 

4. The remedy provided in section 1970 of the Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged to 
attack a conflicting lien fi. fa., set up in the sheriff’s 
answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s 
liens are foreclosed upon the same property, each seek- 
ing to subject money in the sheriff’s hands raised by 
sale of the property, one of which is founded on a lien 
created orally, and the affidavit of one creditor fore- 
closing the oral lien, does not disclose the date of his 
lien, and he offers himself as a witness to prove his 
lien to be older than that of the other creditor, the 
latter may cross-examine him and show if he can, that 
the oral contract with the debtor did not create a lien. 
Franklin, Reid & Company vs. Norton et dl....eseseeves 643 





792 INDEX. 
SALES. 


1. It is not enough for a bona purchaser of realty, 
who has had possession of the same for four years, 
where the property is levied on under a judgment 
against a prior owner, and offered at sheriff’s sale, to 
give notice at the sale, at which he was present and 
bid on the property, that he holds the title to it. He 
should state also that it is not subject to the execution. 
If he fail to do so, he is estopped from denying that 
the judgment was a lien on the property in a subse- 
quent suit to recover the land brought by him against 
the purchaser who bought at this sale. Whitman vs. 
Bolling 


. When, in a suit to recover the purchase money of some 
mules, the evidence showed that the vendor made false 
representations as to the age of the mules, and that the 
vendee had relied on and acted upon said representa- 
tions, it was error in the Court to charge the jury that 
the defendant could not set up said false representations 
in defense to the suit unless it further appeared that he 
could not, at the time, have discovered the truth by 
using the ordinary caution of a prudent trader. Reid 
et al. vs. Flippen 


. A franchise of a ferry is the subject of sale, and may 
be transferred and inherited. Greer vs. Haugabook, 
UT, OE Bec sccsed’ dadech inchvennbbdoclbn ce secccecsscesccccce 


. When, in action for the price of sea fowl guano sold, 
the defendant set up that the article was valueless as a 
manure, and, on the trial, the Judge charged the jury 
that, in the sale of a manure, there was an implied 
warranty that the article sold was reasonably fit for 
the purpose intended, but added, that if there was a 
kind of land that it was not fit for, it was the duty of 
the seller to notify the buyer of such unfitness : 

Held, That whilst the Court was right as to the general 
rule, it was error to give in charge that it was the duty 
of the seller to notify the buyer as to the kind of land 
the manure was not suited for. Boit & McKenzie vs. 


Williams 


SALES—JUDICIAL. See Judicial Sales. 
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SCALING ORDINANCE. 


1. In an inquiry into the equities between the parties, 
under the Ordinance of 1865, for the adjustment of 
Confederate contracts, the use which the defendant 
made of the Confederate money loaned, is not material 
to the issue. McRory et al. vs. Manes 

. Proof that the maker of a note was trying to borrow 
Confederate money with which to pay it off, is no 
proof that the note was payable in Confederate cur- 
rency, or that the payee had agreed to receive such 
money in payment, especially when the testimony fails 
to show any knowledge on the part of the payee of the 
attempted loan, and was properly rejected. Jackson, 
adm’r, vs. Jackson, adm’x 

. A note given during the war, in renewal of another 
made before the war, is not subject to be scaled under 
the Ordinance of 1865; where the defendant offers 
slight evidence that the renewed note was given by 
way of compromise of the old debt, about which there 
was some dispute, and that it was agreed that it should 
be paid in Confederate money, but the evidence is in- 
definite in its character, and the jury disregard it, the 
Court should not disturb the verdict on this account. 
Ibid. 


SCIRE FACIAS. 


See Judgment, 3, 4. 
“ Relief Act of 1870, 9. 


SECURITY. See Principal and Security. 


SERVICE. 

The entry of service on a suit by the sheriff is not con- 
clusive of such service, but may be traversed by the 
defendant at the first term after notice of such entry is 
had by him, and before pleading to the merits. Dasher 
vs. Dasher 


SET-OFF. 


A defendant in ejectment who has, in good faith, claimed 
title to the premises, may set-off against the rents, not 
only his own improvements, but he may claim also, 
the value of the improvements of those under whom 

Von. xivit. 51, 
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he claims, with warranty, in so far as said improve- 

ments exceed in value the rents for which said war- 
rantors were liable. The bona fide tenants in posses- 

sion, in ejectment, can set off his improvements at 

their true value to the land, and he is not limited to . 
their actual cost. Willingham et al. vs. Long et al...... 540 


SHERIFF. See Rule against Oficer, 2, 3. 
SPECIAL TERMS. See Criminal Law, 1, 25. 
SPECIFIC PERFORMANCE. See Equity, 2. 


STATUTE OF FRAODS. 
See Frauds—Statute of. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


SUPERSEDEAS. 
See Bill of Exceptions, 4, 5, 6, 7. 


SURETY. See Principal and Security. 


TAXES. 


1. The tax receiver’s book of the returns of taxable prop- 
erty, made out and returned as required under section 
845 of the Revised Code, is admissible in evidence on 
the trial of an issue under the Act of October 13th, 
1870, as to the payment of taxes. MecRory et al. vs. 
Manes 90 

2. A promissory note, or other debt, is taxable, under 
the ae of this State, according to its market value in 
fact, and not according to the opinion its holder may 
have of its market value. Irvin, adm’r, vs. Turner... 

. A note or debt upon a solvent person is, presump- 
tively, of some market value, and if it has not been 
iven in for taxes at all, the verdict of the jury find- 
ing that the legal taxes due thereon have not been paid, 
will not be disturbed, there being no proof that the 
debt had no market value. Ibid. 
. Property in this State is taxable according to its fair 
market value, and the owner of it cannot escape pay- 
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ing taxes thereon by ignoring all inquiry as to the true 
market value. If it has a value in fact, it is presumed 
to have market value, unless it be affirmatively shown 
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that such is not the fact. Carreker, adm’r, vs. Walton. 394 


5. On the trial before a jury, under the Act of October 
13th, 1870, as to whether the legal taxes upon a debt 
have been paid, the issue is not entirely what the tax 
aot thought or thinks, but whether the legal taxes 

ave been, in fact, paid, according to the fair market 
value of .the debt, for each year since the debt was con- 
tracted. Ibid. 


. In a suit on a note made in 1864, and payable in Jan- 
uary, 1866, it is necessary to file the affidavit of the 
payment of taxes required by the Relief Act of 1870. 
TROMAS 00, BAS y..000000 000000 scscmppngecncnmnnccoteseodt 
. Cotton loaned before June, 1865, to be returned in 
kind, or its price paid, is a debt on which taxes are 
> gust No demand is necessary to create the debt. 

f execution issue on a judgment obtained on such a 
contract, the usual affidavit of payment of taxes must 
be attached to the fi. fa. before levy or sale. Newton 
Manufacturing Co, et al. vs. White.....0.s.ceccseeceseeee ‘ 


. The City Council of Augusta has the authority to levy 
and collect a tax upon all species of property within 
its corporate limits, subject to taxation by the general 
laws of the State, and no special power was required 
from the State to enable it to levy and collect all legal 
taxes upon the shares of the stockholders in the banks 
specified in the record. City Couneil of Augusta vs. 
National Bank of Augusta. Same vs. Planters’ L. 
Nd &, Bank. ...0000..ccrsssecccsconeces pe sehosnsonssrecancsses 


9. There can be no discrimination in favor of any one 
species of property which is taxed over any other spe- 
cies of property taxed, but the tax imposed must be 
ad valorem, and uniform on all species of property 
taxed. Ibid. 

10. The Ordinary now stands in the place of the Justices 
of the Inferior Court, and has the same power and au- 
thority, under the Code, to levy an extraordinary tax 
for county purposes as they formerly had, and has no 
other or greater power or authority to do so. Barlow 
et al. vs. The Ordinary....+.++ dv ecccccccececcocssbeedeocte ; 
11, The Ordinary has the power and authority, under 


562 


639 
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the provisions of the 536th section of the Code, to 
levy a tax sufficient to carry into effect the provisions 
of the 530th and 531st sections, in relation to the erec- 
tion and keeping in repair the public buildings of the 
county, etc., without the recommendation of the grand 
jury ; but when the extra tax is levied for any of the 
pur specified in said two sections, the order of the 
Ordinary should clearly and distinctly state the object 
and purpose for which it is levied. Ibid. 

12. In all other cases, the Ordinary has no power or au- 
thority to levy an extra tax on the general State tax 
for county purposes, unless two-thirds of the grand 
jury shall so recommend, and then the extra tax is not 
to exceed fifty per cent. upon the amount of the State 
tax for the year it is levied. bid. 

13. If there is no grand jury impanneled, or if they ad- 

_journ without taking any action thereon, or refuse to 
make such recommendation sufficient to discharge any 
judgment obtained against the county, or any debt for 
the payment whereof there is a mandamus, or the 
necessary current expenses for the year, the Ordinary 
may levy the necessary tax, not to exceed fifty per 
cent. on the State tax for that year, without the recom- 
mendation of the grand jury. bid. 

14, Fifty per cent. is the limit prescribed for the levying 
an extra tax, with the recommendation of the grand 
jury, and the Ordinary cannot exceed that amount 
without it, and the order of the Ordinary, in all cases, 
should distinctly specify the object and purpose for 
which the extra tax is levied. bid. 

15. The securities upon a tax collector’s bond, payable to 
the Governor of the State, conditioned for the faithful 
performance of his duty in the collection of the gen- 
eral tax of the State, are not liable to the Ordinary 
for the failure of the tax collector to collect and pay 
over the county tax. Ibid. 

16. Where the money claimed as a tax is not a tax, under 
any provision of the Code, because illegally assessed 
as such, there-may be judicial interference to prevent 
its collection. Ibid. 


TENANTS IN COMMON. 
See Prescription, 3. 
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TENDER. 


1. A promissory note, payable “in any solvent-notes,” re- 
quires tender of payment in notes solvent at the time 
of such tender or payment. Thomas Sr. vs. Wolfe..... 295 


2. When a note was made during the war partly for cer- 
tain considerations passing at the time, and partly for 
a pre-existing debt, to-wit: the hire of a negro in 1861, 
and it was in proof that the defendant had offered to 
pay the whole note in Confederate money, which the 
plaintiff refused to take: 

Held, That it is no ground for a new trial, that the Judge 
charged the jury that the offer to pay in Confederate 
money, and refusal, could only justify the forfeiture of 
the interest. Pettis vs. Campbell........s..seesees epeetebes 596 















TORT AND TRESPASS. 


1. Where two are sued as joint trespassers, one of whom 
resides without the county in which the suit is brought, 
the Court has prima facie jurisdiction as to both, but 
the evidence show that the party residing in the 
county in which suit is brought is not a co-trespasser 
with the other, the jury, under the instruction of the 
Court, should find in favor of the non-resident, no 
matter how much the evidence may show his separate 
liability for the trespass. Lee vs. West.......00 ceeseeee 311 . 
2. If two are sued as joint trespasers, one of whom re- 
sides out of the county in which suit is brought, a ver- 
dict had against the defendants, and a new trial moved 
for, the Court should grant it as to both or neither ; 
but if he grant it as to the one who resides out of the 
county, and a new trial is had, and no exceptions taken 
for that cause, the defendant in the new trial is estopped 
from availing himself of the error, after the second 
trial, and a second verdict against him. @/bid. 


TRUSTS. 


. To subject trust property, at law, to the payment of a 
debt for which it may be liable, the mode pointed out 
by the Code, section 3301 e¢ seq., must be pursued, and 
the trustee, or, if none, the cestui que trust be made a 
party defendant. Brown, adm’r, vs. Tucker ............ 485 ‘ 

2. Where a trustee, holding realty in trust for the benefit 

of another, under a deed which makes no mention of 
























=" 










798 INDEX. 


his legal representatives, dies, the trust does not devolve 
upon his representatives so as to make them proper 
parties defendants to a suit for a debt due by the trust 

« property. If such a suit be brought, and they permit 
gory to go against them, the trust property cannot 
~4 sold under an execution issued on the judgment. 

id, 

3. Where a trustee dies and no successor is appointed, 
and it becomes important in a suit against the cestut 
que. trust, to offer the trust deed in evidence, it is not 
sufficient, if the deed be lost, to show that search has 
been made among the papers of the deceased trustee, 
and that it could not there be found, to let in secondary 

; evidence. The party seeking to introduce the evidence 
should go further and notify the cestui que trust to pro- 
duce the deed. Ibid. 

4, Where a bill was filed to engraft upon an absolute 
deed a secret trust, and the defendant set up that the 
original transaction was a schenie to defraud the cred- 
itors of the true owner of the land, and the Court, on 
being requested to charge the jury that if the intent of 
the parties was to defraud the creditors, as claimed, the 
Court would not interfere between the parties engaged 
in an illegal act, charged the law as requested but 

_ added, that it must appear that some particular credi- 
' tors were intended to be defrauded, and that some par- 
ticular creditors were in fact defrauded: 

Held, That this qualification was error, and the Judge 
should have charged as asked, without qualifieation. 
Blount vs. Costen et al 


UNITED STATES COURTS. 
See Removal of Cases to United States Courts. 


USURY. 


1, An accommodation acceptance of a bill of exchange 
for a commission, to enable the drawer to raise money 
by discounting it, where commission and discount 
amount to more than legal interest, is not per se usu- 
rious on the part of the acceptor. In a suit by the ac- 
ceptor against the drawer, to recover the amount which 

. he alleges he had to pay on his acceptance, whether 
this method was used as a cloak for usury or not, is a 
question of fact for the jury. If the aceeptor was the 
real lender, it would be usury; but if the transaction 
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was a bona fide sale of credit, it would not. The 
Judge in this case, to whom was referred questions of 
law and fact, having found the transactions untainted 
with usury, which finding is supported by evidence, 
this Court will not disturb the judgment. Lay vs. 





2. If a surety on a contract originally usurious, pays it, 
and the payment includes the usury, he is entitled to 
recover it of his principal, unless previous to the pay- 
ment he had notice of the intention of the principal 
to resist the usury: Code, section 2136. Ibid 


3. A defendant in a mortgage fi. fa., issued on a fore- 
closure of a mortgage on personal property, who desires 
to contest the amount due on the grounds that there is ~ 
usury in the debt, and that he is entitled to have the 
claim reduced or decreed to be satisfied and paid, from 
the fact that he had leased to his creditors (plaintiffs 
in fi. fa.) a plantation to be cultivated by them for ° 
one year in farmer-like style, and they were to apply the 
net proceeds thereof to the payment of said debt, and 
that by reason of their gross mismanagement a small 
crop was made, and he thereby damaged to an amount 
greater than his debt, has a complete remedy in the 
provisions of sections 3899 and 3900 of the Revised 
Code, and he cannot resort to a Court of equity, for an 
injunction to prevent a levy or for the appointment of 
a receiver to take charge of the plantation, etc., and 
for relief on account of said grounds of defense, unless 
for special reasons shown, such as the insolvency, non- 
residence, ete., of his creditors. No such facts are al- 
leged in this case. Alston vs. Wheatley & Company 





VENDOR AND PURCHASER. 


. When, on the trial of a bill filed by the vendor of 
property to set aside the sale as fraudulent and void, 
on the ground that the defendants had falsely repre- 
sented to the complainant that his life and property 
were in danger, by reason of the indignation of the 
people against him, for having raised over his property 
a British flag to protect it against a raid of the Federal 

forces during the late war: : 
Hfeld, That it was error in the Court to rule out the tes- 
timony of a witness, who was present at the transac- 
tion, as follows: “The sale, in all its features, was a 
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compulsory act, and affected through the misrepresen- 
tations of his legal adviser, who negotiated the whole 
transaction ;” and, again, “the sale was not of his own 
free will and accord ;” and, again, “ Clark came to Mc- 
Lean several times, and on each occasion tried to suc- 
ceed in impressing McLean with the belief that his 
safety could only be secured by relinquishing his in- 
terest in the factory and leaving the country ;” and, 
again, “the impression in my mind was, and still is, 
that McLean would certainly not have sold the prop- 
erty if he had not believed that his own life and the 
lives of his family were in danger, and that this belief 
was caused by the position represented by Clark ;” 
and, again, “ McLean was fraudulently led by Clark 
to believe that his life would be endangered by his re- 
tention of the property.” ‘The statements of this wit- 

- ness, in connection with his other statements not ruled 
out, are statements of facts, or opinions of the state of 
McLean’s mind, based on fact stated, and were compe- 
tent evidence to be judged of by the jury, from the 
witness’ means of knowing the facts as stated by him. 
MeLean vs. Clark et al 


2. Declarations of a vendor of property, as to his motives 
for the sale, made at the time and during the progress 
of the sale, and even so soon thereafter as to be free 
from all suspicion of after-thought, are admissible evi- 
dence on a trial as to the validity of the sale. Ibid. 

3. Where A, with an understanding between himself and 
B and C, that they will be jointly interested with him, 
purchases property from D in his own name, and in 
the purchase commits a fraud upon D, and afterwards 
B and C are let into the purchase by A, as joint pur- 
chasers with him: 

Held, That B and C cannot claim to be innocent pur- 
chasers without notice of A’s fraud. As they stand 
in his shoes, they are charged with his act, whether 
they had notice or not, and if the fraud in fact exists, 
the purchase will be set aside against all. bid. 


4. Where a bill to set aside a sale as fraudulent is de- 
fended on the ground of waiver, because the complain- 
ant, after the discovery of the fraud, accepted the con- 
sideration and did other acts affirming the sale: 

Held, That to make these acts conclusive of waiver and 
acquiesence, it must clearly appear that at the time the 
acts were done the vendor was free from the influence 
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and control of the fraudulent statements, and that the 
act set up as a waiver, was in fact done by the com- 
plainant. The mere receipt of money from his gen- 
eral agent, paid to the agent by the vendee, is not 
sufficient, it not appearing that the vendor knew he 
was, by such receipt, accepting the money of the ven- 
dee under the contract, or that he authorized the agent 
to accept the money, or did knowingly some act show- 
ing that he.recognized the contract, and was insisting 
upon the same. Ibid. 

5. The purchaser of real estate from a defendant, pend- 
ing an appeal from the first verdict and judgment 
thereon, is not protected as a bona fide purchaser, un- 
der the provisions of the 3525th section of the Revised 
Code, when such purchaser has been in possession of 
the property for four years from the date of the judg- 
ment on the first verdict, but not for four years from 
the date of the final judgment on the appeal trial. 
Garner of al. 00. GiBb8...... ccaccecccccssscescssedssecessence 


. When ina suit to recover the purchase money of some 
mules, the evidence showed that the vendor made false 
representations as to the age of the mules, and that the 
vendee had relied on and acted upon said representa- 
tions, it was error in the Court to charge the jury that 
the defendant could not set up said false representations 
in defense to the suit unless it further appeared that he 
could not at the time have discovered the truth by 
using the ordinary caution of a prudent trader. Reid 
all, v0. Fu ppith.....0000c0cveccccveres soccer ccccsesotccencsens 

. Where a parol contract is made for the shi a of 
land, to be paid for by installments, and the purchaser 
enters into possession under the contract, with a stipu- 
lation that if he should fail to pay the first installment 
when it became due, then he was to pay $50 00 as rent, 
(for which he gave his note at the time he went into 
possession,) but if he paid the installments promptly, 
then no rent was to be charged, but his note was to be 
considered as for a part of the purchase money; and 
the vendor died before the first payment fell due; 
whereupon, his administrators, on tender of payment 
at the time appointed, refuse to accept the money as 
payment on the contract, and afterwards rent the land 
at public outcry to the purchaser, and receive $50 00 

from him, subject to future adjustment between them, 

and subsequently received from him, through their at- 
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torney, $50 50, also to be accounted for, and the admin- 
istrator’s finally conclude not to carry out the parol 
agreement of their intestate for the sale of the land, 
but sell it at administrator’s sale to the same purchaser, 
and require full payment of him, without allowing any 
credit on the purchase money of the amounts paid be- 
fore the administrator’s sale, retaining the whole of it 
as rent for the occupancy of the land from the time the 
purchaser went into possession, under the parol con- 
tract of sale until the administrator’s sale, the pur- 
chaser is entitled to recover back the amount of his 
note given under the parol contract of sale. The pur- 
chaser having gone into possession under the parol 
agreement, and given his note for $50 00, to be treated 
as part of the purchase money, upon condition, and he 
having complied with the condition required, the ven- 
dor, or his representatives, must comply with the con- 
tract, or repudiate it entirely. And if they repudiate 
it entirely, it would be a fraud upon the purchaser, 
who went into the ion under the parol agree- 
ment to buy, to hold him liable for the rent of land, 
which he might, perhaps, never have consented to oc- 
cupy, but for the prospect of purchase held out to him. 
The administrators, however, are entitled to retain the 
amount of the rent due under their contract of rent 
with the plaintiff. Dodgen vs. Camps, adm’rs 

8. One who silently stands by and permits another to 
purchase his property, without disclosing his title, is 
not guilty of such a fraud as estops him from subse- 
quently setting up such title against a purchaser with 
notice. Section 2915 of the Code only operates in 
favor of a bona fide purchaser without notice. Brown, 
adm’r, vs. Tucker 

9. In a suit for a breach of warranty of a deed to land, 

where the plaintiff bought, pending an action of ejec- 
ment against his vendor, for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
et al., ex’rs, v8. Whitehead.......s.ccececeseee covees hitedesd 516 

10. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set.to 
the interest on the purchase money, was properly ad- 
mitted. Ibid. 
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11. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for breach of warranty in the deed, put 
in evidence the bond for titles as a part of the history 
of the transaction, and to show that the defendant (the 
executors of the obligor) were bound to make him a 
good warranty title. Ibid. 

12. Where a plantation was bought in 1858, under bond 
for titles, and in great part paid for in Confederate 

‘ money in 1863, and a deed then taken; in a suit by 
the purchaser against the executors of the vendor for 
breach of warranty, on account of the recovery in eject- 
ment, by a third person, of a portion of the plantation, 
the defendants should have been permitted to prove 
the value of the whole place at the time of trial, in or- 
der that the jury, in ascertaining the ares might, 
under the Ordinance of 1865, review the whole trans- 
action and render their verdict on principles of equity. 
Ibid. 

13. The breach of the warranty, in this case, not having 
occurred before 1865, in no view can the Relief Act of 


1870 be applicable to it so as to require an affidavit of 
taxes to be filed by the plaintiff. bid. 


VENUE. 


. Where two are sued as joint trespassers, one of whom 
resides without the county in which the suit is brought, 
the Court has prima facie jurisdiction as to both, but 
if the evidence show that the party residing in the 
county in which suit is brought is not a co-trespasser 
with the other, the jury, under the instruction of the 
Court, should find in favor of the non-resident, no mat- 
ter how much the evidence may: show his separate lia- 
bility for the trespass. Lee vs. West 

2. If two are sued as joint trespassers, one of whom re- 
sides out of the county in which suit is brought, a ver- 
dict had against the defendants, and a new trial moved 
for, the Court should grant it as to both or neither ; but 
if he grant it as to the one who resides out of the 
county, and the new trial is had, without exceptions 
taken for that cause, the defendant in the new trial is 
estopped from availing himself of the error, after the 
second trial, and a second verdict against him. bid. 
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VERDICT. 


1. Where three arbitrators are selected by the parties, 
and one, conceiving himself to have been selected as 
umpire, expressed no opinion on the points submitted, 
except where the others disagree, but signs the award 
with the others, it is doubtful if the award can be set 
aside on this ground. Certainly the arbitrator cannot 
be introduced as a witness to show his own misconduct, 
in this respect, if it be misconduct. He stands upon 
the same footing with a juror called to impeach a ver- 
dict to which he has assented. Overby et al. vs. Thrasher. 

2. When a bill is filed to enforce a specific performance of 
a common law award, and the defendant attacks the 
award by a plea, the issues of fact alone should be sub- 
mitted to the jury, under the charge of the Court as 
to the law; and the verdict, if it set aside the award, 
should cover all the matters in issue between the par- 
ties, which were submitted to the arbitrators, and for 
this purpose evidence may be introduced upon the is- 
sues which were submitted to the arbitrators. A verdict 
merely setting aside the award, and going no further, 

-is incomplete, and entitles the complainant to a new 
trial. Equity having acquired jurisdiction, will retain 
it for the purpose of settling the whole controversy. 
I bid. 

3. It is not error to submit to the jury the question of 
payment of taxes under the Relief Act of 1870, at the 
same time the other issues involved are submitted to 
them. Jackson, adm’r, vs. Jackson, adm’r’2.......+.0046 

4. There was no error in charging the jury “that they 
should, in their verdict, find separately upon two issues, 
to-wit: first, whether or not it was necessary for the 
plaintiff to file his affidavit of payment of taxes in this 
case; secondly, whether the pencil entry on the note 
was a memorandum of sale or a credit.” Ibid. 

5. In a suit on a note, a verdict finding for the plaintiff 
“principal, interest and cost,” not stating the amount, 
is equivalent to finding the sum which the declaration 
shows on its face to be due, and is sufficiently definite. 
Ibid. 

6. It is no error in the Court to refuse to allow the jury 
to mould their verdict so as to affect the interest of a 
person not a party to the suit. Whitman vs. Bolling. 


7. When money, which has been raised out of one of the 
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arties litigant, by execution, is impounded in the 
eat of the sheriff to abide the final decree on a bill 
filed by defendant in execution, against the plaintiff in 
execution, and a verdict is had directing, among other 
things, the money to be paid to the plaintiff in fi. fa., 
upon his “turning over to Nelson Tift, the complain- 
ant, all the papers, notes, and executions, and all other 
papers in said cause, on or before the next term of 
this Court, except those notes paid to said Lorenzo D. 
Goode, the plaintiff in fi. fa., on the 23d of April, 
1844, and whatever of these notes, executions, and judg- 
ments that were obtained on said notes, the said Goode 
shall fail to turn over to Tift, the amount being un- 
satisfied of such notes, shall be deducted from the 
amount of this finding,” and the plaintiff in fi. fa. 
permits nearly twenty years to elapse without comply- 
ing with the condition upon the performance of which 
his right to receive the money impounded, depends, 
the complainant is entitled to an order absolute, requir- 
ing the money to be returned to him in the absence 
of any sufficient cause shown to the contrary, in an- 
swer to a rule nisi, served upon the counsel of plaintiff 
in fi. fa.: Provided, he will enter into bond with good 
security, to be judged of by the Court, for the pay- 
ment of the money to the plaintiff in fi.’ fa., if he 
should come forward within twelve months, and es- 
tablish his right to the fund, under the terms of the 
verdict, by showing that he did turn over the papers as 
required, or that he offered to do so, and was prevented 
by Ti, FEE 08. Gaadhe..5....000 corscecciscoragnaiisescossy 
. The fact that the verdict finds an amount against the 
complainant absolutely, which he has not paid, in ad- 
dition to the money impounded, does not affect his 
rights as to the impounded fund. For the amount de- 
creed absolutely against him, the plaintiff in fi. fa. 
might, at any. time, have had an execution issued. 
Ibid. 


WAIVER. 


. Where there was on trial a bill filed to set aside as 
fraudulent a deed charged to have been procured by 
false statements, which caused the vendor to sell at a 
gross under-value, through fear of danger to his life 
and property from persons who were angry at him for 
raising a British flag over his property to protect it 
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from the Federal forces during the late war, and one 
of the defenses was lapse of time from 1864 to 1868: 

Held, That under the circumstances of the country, of 
which the Court will take judicial knowledge, the pre- 
sumption of acquiescence, from lapse of time, Ga 
not exist, and is not an element to be considered by the 
jary. BMoLean ve. Clark et al......cccecccreccesecccesseeee 

2. Where a bill to set aside a sale as fraudulent is defend- 
ed on the ground of waiver, because the complainant, 
after the discovery of the fraud, accepted the consider- 
ation and did other acts affirming the sale: 

Held, That to make these acts conclusive of waiver and 
acquiescence, it must clearly appear that at the time the 
acts were done the vendor was free from the influence 
and control of the fraudulent statements, and that the 
act set up as a waiver, was in fact done by the com- 
plainant. The mere receipt of money from his general 
agent, paid to the agent by the vendee, is not sufficient, 
it not appearing that the vendor knew he was, by such 
receipt, accepting the money of the vendee under the 
contract, or that he authorized the agent to accept the 
money, or did knowingly some act showing that he 


recognized the contract, and was insisting upon the 
same. Ibid. 


WARRANTY. 


. In a suit for a breach of warranty of a deed to land, 
where the plaintiff bought, pending an action of eject- 
ment against his vendor for the land, the verdict and 
judgment of recovery against the vendor, in the eject- 
ment suit, is evidence to sustain the alleged breach of 
warranty, and a non-suit was properly refused. Clark 
et al., ex’rs, vs. Whitehead ; 

2. Evidence of the amount paid by plaintiff to his coun- 
sel to secure titles to the land, admitted to rebut proof 
that the use of the land was more than a full off-set to 
the interest on the purchase money, was properly ad- | 
mitted. Ibid. 

. A purchaser of land, under bond for titles, who sub- 
sequently pays the purchase money and takes a deed, 
may, in a suit for breach of warranty in the deed, put 
in evidence the bond for titles, as a part of the history 
of the transaction, and to show that the defendants (the 
executors of the obligor) were bound to make him a 
good warranty title. Ibid. 

4. Where a plantation was bought in 1858, under bond 
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for titles, and in a great part paid for in Confederate 
money in 1863, and a deed then taken, in a suit by the 
purchaser against the executors of the vendor for breach 
of warranty, on account of the recovery in ejectment, 
by a third person, of a portion of the plantation, the 
defendants should have been permitted to prove the 
value of the whole place at the time of trial, in order 
that the jury, in ascertaining the damages, might, under 
the Ordinance of 1865, review the whole transaction 
and render their verdict on principles of equity. Ibid. 

. The breach of the warranty in this case, not having 
occurred before 1865, in no view can the Relief Act 
of 1870 be applicable to it, so as to require an affidavit 
of taxes to be filed by the plaintiff. bid. 


. When, in an action for the price of sea fowl guano sold, 
the defendant set up that the article was valueless as a 
manure, and, on the frial, the Judge charged the jury 
that, in the sale of a manure, there was an implied 
warranty that the article sold was reasonably fit for the 
purpose intended, but added, that if there was a kind 
of land that it was not fit for, it was the duty of the 
seller to notify the buyer of such unfitness: 

Held, That whilst the Court was right as to the general 
rule, it was error to give in charge that it was the duty 
of the seller to notify the buyer gs to the kind of land 
the manure was not suited for. Boit & McKenzie vs. 
WU toecevvccrecseovesntacese pe ndteqnases enpaeenapadintpines 


WILIS. 


. When, on the trial of a caveat to a will, one of the 
grounds of the caveat was the insanity of the testator, 
at the time of the making of the will, and another of 
the grounds was monomania, and that the will was the 
result of the monomania: 

Held, That when the Judge was requested by the cavea- 
tors to charge the jury that “the test of insanity was 
delusion—the belief in the existence of that which does 
not exist, as, for instance, the belief of a man of large 
means that he has not the means to buy the common 
necessaries of life, and medicines prescribed by his phy- 
sician,” and the Judge refused to charge in the lan- 
guage requested, but said, “that such delusion was one 
of the evidences, but was not conclusive.” This was 
not error ; it was not proper for the Court to select out 
any particular instance of delusion, and charge the 
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jury that it was a test of insanity. Gardner et al. vs. 
Lamba, 8) tisisccccssvssesveseesece siete desnancedabsconsaaven 133 


. When the Judge was asked to charge the jury, “that 
in order that a delusion should be such as to invalidate 
a will, it is not necessary it should be a delusion as to 
the persons to be affected by the will; it is sufficient if 
the delusion be such as to affect the subject matter to 
be disposed of by the will,” and the Judge refused to 
charge in the language requested, but did dares “that 
if the testator was a monomaniac, it must appear that 
the will is not in any way the result of, or connected 
with that inonomania, and that the will does speak the 
wishes of the testator at the date thereof, unbiased by 
the disease with which he is afflicted :” 

Held, That the language requested, to-wit: “It is suffi- 
cient if the delusion be such as affected the subject mat- 
ter to be disposed of” was such as‘was calculated to 
mislead the jury, and that the charge as given by the 
Judge was proper direction as to the law upon the 
point requested, Ibid. 

. It was not improper for the Judge to refuse to charge 
as requested, that certain specified acts of the testator 
would, if proven, be strong evidence of insanity. It 
was for the jury, and not the Judge, to determine as 
to the weight of any particular proof. Ibid. 

. It was not error in the Court to charge the jury, “that 
a testator may, by his will, make any disposition of his 
property that he chooses, not contrary to law, and that 
it is not contrary to law, nor to the public policy of the 
State for a testator to give more of his property to one 
child than to others.” Ibid. 


. It was not error in the Court to charge the jury that 
the words “not of sound and disposing mind,” are le- 
gal terms and import a total deprivation of reason, 
such charge having been requested in writing by the 
executor, and the record showing that one of the grounds 
of the caveat was insanity generally, and it further ap- 
pearing that the Court instructed the jury properly as 
to the law of partial insanity, to-wit: “that if the tes- 
tator was partially insane, and the will was in any way 
the effect or result of that insanity, it was void.” bid. 

. A new trial will not be granted on the ground of 
newly discovered testimony, if said newly discovered 
testimony be cumulative only, and when there was a 
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trial on an issue of insanity and of partial insanity, 
and much evidence and many circumstances of the 
testator’s acts, and conversations bearing on the ques- 
tion were introduced as evidence : 

Held, That new facts and circumstances bearing on the 
same point are only cumulative testimony, and do not 
authorize a new trial. Ibid. 

. When the executor to a will filed a bill for direction 
as to the meaning of the will making the legatees par- 
ties, and it appeared that the testator had, by his will, 
made the following dispositions: 1st. He had provi- 
ded for the payment of his debts. 2d. He had di- 
rected that, after his debts were paid, his executor 
should divide his whole estate, both real and personal, 
into nine equal shares or parts ; each of his eight chil- 
dren, and their representatives, to have one equal share, 
subject to the drawbacks and refundings afterwards 
provided, and his three youngest daughters to have 
the ninth share extra. 3d. His will, item by item, 
then provided that each child should have deducted 
from his portion or share the advancements made the 
child, which advancements were specially mentioned 
and their value. 4th. As to the most of the children, 
he, item by item, directed that, as a part of their por- 
tion, they should take certain specified property, in 
some cases fixing to the property a valuation himself, 

~ and, in other cases, saying that it should be valued by 
appraisers. 5th. As to one child, and as to her alone, 
after saying she should take, as part of her portion, 
certain eight negroes, at a fair valuation, he adds, 
should the said negroes, at a fair valuation, amount to 
more than her just portion, she shall be required to re- 
fund the excess. 6th. In the sixth item, he directed 
that his son, Iverson G., take, as part of his portion, a 
negro man, Peter, at $1,200 00, another man, Green, 
at a fair valuation, and that he take, at his choice, lot 
of land one hundred and seventy-nine, at $1,000 00, 
or lots one hundred and seventy-eight, one yqundred 
and seventy-nine, one hundred and sixty-five, one hun- 
dred and sixty-six, at a valuation. 7th. He directed 
that all of his lands, not herein otherwise disposed of, 
should be sold or kept together, as his executors should 
judge best, and that his negroes, not otherwise disposed 
of or mentioned, should be divided among his children 
according to the terms of this his last will, and that 
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his other personal property should be sold for general 
distribution : 

Held, That, taking the whole of the will together, it was 
the clear intent of the testator to divide his property 
equally among his children, except that he gives his 
three youngest daughters ove-ninth of the whole, ex- 
tra of an equal share. Jordan vs. Miller, ex’r, et al... 

8. None of the property donated in the will to be taken 
by the several legatees as parts of their portions at a 
fixed price, or at a fair valuation, are absolute specific 
legacies, but are dependent upon the amount coming 
to each on a division of -the whole estate into nine 
parts, as provided for in the will, and if the property 
pointed out, as to be taken by any one legatee, exceeds 
his portion, he must account for the excess. bid. 


. The sixth item of the will, as to the property to be 
taken by Iverson G. Miller, stands on the same foot- 
ing as the other items, to-wit: he takes the property 
there mentioned as part of his portion; if its value 
exceeds his portion, as provided by the second item, he 
must account for the overplus. bid. 

10. When the executor had permitted one of the legatees 
to have the use of the land mentioned in the will as 
part of his portion, conditionally upon the final set- 
tlement, said legatee should account in said settlement 
for the use of said land, according to the facts and the 
condition of the estate. Ibid. : 

11. Where the Court is of opinion that there is no patent 
ambiguity in those parts of a will affecting the property 
in issue before it, and no latent ambiguity is raised by 
proof of extrinsic circumstances, the instructions of the 
testator to the scrivener who drew the will are inad- 
missible to show that the testator intended to dispose 
of his property in a manner different from the direc- 
tion it would take when the ordinary rules of construc- 
tion are applied to the words of the will. Hill et. al. 
C8. Fico occsc send cies. co cosvevessivesecbovveeseedeces oooeced 455. 


WITNESS. 

. Where A is attorney at law for B in a controversy 
with C, and C makes to the atterney certain statements 
and propositions to be communicated to B, and at the 
same time proposing that if B consents to the proposi- 
tions, the attorney should be employed in the matter 
proposed by B and C, and B declines the proposition: . 





46 





Held, That B may use the attorney as a witness to prove 


2. 


4, 


the statements, and that, under the circumstances, C 
cannot claim that they are privileged communications 
between client and attorney. McLean vs. Clark et al. 


It is error in the Court to charge the jury in general 
terms, that if a witness is shown to have sworn falsely 
in one particular, he is not to be believed at all, with- 
out explaining to the jury that the point in which the 
untruth is stated must be material, and that the wit- 
ness must have willfully and knowingly sworn falsely 
in such material matter. Ibid. 


. Evidence of a witness, since deceased, given on a for- 


mer trial of the same case between the same parties, 
reduced to writing and agreed upon by counsel, is ad- 
missible on a BB trial. Jackson, adm’r, vs. 
FRA GAIN Os our 0ccedtetinanseseensene poses mide es intads 


In a suit against the securities to a promissory note, 
the principal not having been sued, it is not a g 

objection to the competency of the payee in the note as 
a witness on the trial, to show that the principal con- 
tractor is dead, and this is specially true if the securi- 
ties were present at the contract and were sworn as 
witnesses on the trial. Reid et al. vs. Flippen......... , 
The credibility of the witness testifying to the jury, 
on the trial of a case, is peculiarly matter for the deter- 
mination of the jury, and Only in very extreme cases 
ought the Court to interfere with a verdict turning on 
the credit to be given to the witnesses testifying on the 
trial. Whitten vs. The State.....+...ssccccscrecceesesecess 


. This not being a suit to enforce a contract, one of the 


parties to which was dead, but an indebitatus assumpsit 
to recover back money paid to the administrators on 
the contract, on account of their repudiation of it—that 
contract not being in issue or on trial, the surviving 
party to it was a competent witness in his own favor in 
the present suit. Dodgen vs. Camps, adm’rs.....+.++++ 


. Where a plaintiff makes an affidavit for the purpose 


of obtaining an attachment against an administrator, on 
the ground that he is removing, or about to remove, 
the goods of his intestate without the county, and the 
administrator files a traverse to the affidavit, the plain- 
tiff is a competent witness upon the trial of the issue 
thus formed, even though the contract, which is the 
foundation of the plaintiff’s claim, was made with the 
intestate. Ouzts v. Seabrook, adim’r.....+..csee-sseeeeeeee 
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8. Where the Court examines a child to test its compe- 
tency as a witness, and pronounces it incompetent, it 
must be a very flagrant case of error to authorize this 
Court to reverse the judgment. The present is no 
such case. Peterson vs, I'he State 524 

9. One of the plaintiffs having been examined, may, 

,. nevertheless, be reintroduced in rebuttal of defendant’s 
testimony. Rust & Johnson vs. Shackleford & Co..... 538 

10. It was error to allow the witnesses for appellant to 
give their opinions as to the amount of damages she 

sustained by the location of the road through her 
land as a basis for the verdict of the jury. Brunswick 
& Albany Railroad Oo. vs. McLaren 

11. The remedy provided in section 1970 of the Code, 
whereby a creditor may contest the existence of a lien 
of a certain class upon the property of his debtor, is 
cumulative and intended to point out a mode in which 
an issue may be made and brought into Court for trial. 
A judgment creditor who rules the sheriff for money 
raised by sale of defendant’s property, is not obliged 
to attack a conflicting lien fi. he, set up in the sheriff’s 

* answer in this way, but may attack it as he would any 
other contesting execution. Hence, if two factor’s liens 
are foreclosed upon the same property, each seeking to 
subject money in the sheriff’s hands raised by sale of 
the property, one of which is founded on a lien created 

orally, and the affidavit of one creditor foreclosing the 

oral Non does not disclose the date of his lien, and he 
offers himself as a witness to prove his lien to be older 
than that of the other creditor, the latter”may cross- 
examine him and show if he can, that the oral contract 
with the debtor did not create a lien. Franklin, Reid 
& Co. vs. Norton et al....... stake bin ahldilaainle skp eas iddbieins 

12. The 2d section of the Act of 1760 requires that 
there shall be two witnesses to an instrument executed 
by the wife, relinquishing her rights to land conveyed 
by her husband. Seabrook, adm’r, et al., vs. Brady, 
OW sss isniveciivesene Add ders bn hid dddishbigceonncdoidse see nceyudene 650 

13. In a suit by an administrator de bonis non to tecover 
property of the intestate, sold by his predecessor as his 
own, upon which there is a charge in favor of the lat- 
ter’s wife, which the defendants claim she has relin- 
quished, the wife is a competent witness, notwithstand- 
ing the death of the husband. bid. : 








